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IN THE LABOUR COURT OF ZIMBABWE

HARARE, 14 MAY, 2025 AND

JUDGMENT NO LC/H/194/25

CASE NO LC/H/52/25


23 MAY 2025








TADZINGWA CHIKOORE








EASWALD TRADING (PVT) LTD

APPLICANT








RESPONDENT





Before the Honourable G. Musariri, Judge:


For Applicant

For Respondent

- N. Matongwana, Unionist

- S. Chipomho, Attorney




MUSARIRI, J:




On 22 January 2025 Applicant applied to this Court for condonation of a belated appeal.

The application is provided for by Rule 22 of the Labour Court Rules, 2017. Respondent opposed the application..
Applicant’s founding affidavit stated that;
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“5. I was employed by the respondent as a shop keeper on a contract without limit of time from April 2001 to February 2023 being the date of unlawful termination.





6. I was aggrieved with the way I was dismissed from employment and I appealed against

the dismissal internally and I was dissatisfied with the way my matter was finalized at company level.


7. I made an appeal against the decision of the appeal’s officer to the local joint committee.


8. Theappeal was then granted by the local jointcommitteeand the respondent was ordered

to reinstate me to my former position without loss of salary and benefits with effect from the date of unlawful dismissal. In the event that reinstatement is untenable, parties are free to negotiate damages in lieu of reinstatement.


9. I approached the respondent with a view to resume my duties but the respondent failed to comply with the directive of the decision of the local joint committee.


10. I approached the tribunal for quantification for figures since the respondent failed to

either reinstate me or pay damages in lieu of reinstatement.


11. The application was not successful as it was determined by the designated agent that

the application was improperly before the designated agent.


18. I believe I have prospects of success in the main matter for the following reasons.

(a) The designated agent erred in determining that the matter of quantification was improperly before the designated agent and failed to consider the following:
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(b) That there is no valid appeal before the negotiating committee because the appeal was

done out of time and the negotiating committee does not have jurisdiction to entertain condonation matters on appeal.



(c). That the negotiating committee no longer has jurisdiction to entertain appeal in terms of the new labour act,


(d). The designated agent failed to consider that the documents are only meant to prevent

me from executing the judgment.


Wherefore I pray…”

On the other hand the pertinent parts of respondent’s opposing affidavit countered that;

“8. Ad Para 13-17- Applicant does not provide any proof of his conversation with all the

NEC officials mentioned in his affidavit. He does not explain which provision of the Labour Act he refers to when he says that the Negotiating Committee will no longer have jurisdiction to deal with the appeal. His explanation for delay is not convincing at all. Condonation must thus not be granted.

9. Ad Para 18. There are no prospects of success on appeal because as argued above, the

intended appeal arises from a decision of designated agent done in terms of Section 63 yet his dispute with the employer arises from the code of conduct. Furthermore as pointed out by the Designated Agent and by his own admission, he was given a record of the appeal. It follows that the appeal is still pending. The issue of the jurisdiction of the Negotiating Committee and the issue whether or not the appeal was filed out of time is not for him to decide. His duty is to seek the Negotiating Committee to make any decision that is sees fit
and if indeed the appeal was filed out of time or if the Negotiating Committee does not 3
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have jurisdiction then it is up to the same committee to make such a finding. It is not the applicant to decide on such issues…”






Analysis

Point in limine:

Applicant raised a point in limine which is not part of his papers filed of record. It was to the effect

that respondent improperly filed a Notice of Response instead of a notice of opposition. Indeed Form LC1 (Notice of Application) requires a respondent to file a notice of opposition together with an opposing affidavit. However the respondent in casu filed a notice of response together with an opposing affidavit. The notice does indicate that he intends to oppose the application on the basis set out in the affidavit. Though not exactly compliant, the Court considers the response as substantially compliant with the Rules. Therefore the point in limine is dismissed.
Applicant’s application to include a prayer for condonation has been granted.


Delay

The delay in filing the appeal was said to be six (6) days. The explanation was that applicant was seeking clarity as to whether the employer’s appeal against the determination in his favor had been determined. Letters were filed as proof of his letters seeking answers from relevant authorities. The Court is satisfied that the delay is not inordinate and the explanation for delay is reasonable.

Merits

The determination which applicant intends to appeal reads;

“The claim for quantification of damages is improperly before this tribunal. The matter is

before the Negotiating Committee of the NECCS.” 4
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Indeed filed of record is an appeal by respondent dated 19th April 2024. It has the stamp of NECCS dated 22 April 2024. The mystery is why the appeal has not been copied/served on applicant and why it has not been determined one year later. From the oral exchanges in this Court it appears



that respondent has not been following up the appeal whilst expecting applicant to do so. That is a

deplorable attitude considering that applicant has an extant determination in his favour. The appeal against it does not suspend the operation of the determination. The authorities relied on by respondent apply to decisions of courts of law which are appealed to higher courts. They do not apply to fora like the Designated Agent in casu. To that extent the Court considers that applicant has reasonable prospects of success on the merits.

Conclusion

(a). The delay is not inordinate;

(b). The explanation for delay is reasonable; and

(c). Applicant has reasonable prospects of success on appeal.

The Court is therefore persuaded to exercise its discretion in favour of condonation.
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Wherefore it is ordered that,







1. The application for condonation be and is hereby granted;









2. Applicant may file his appeal to this Court within fifteen (15) days of this order; and









3. Each party shall bear its own costs.
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