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ROBERT LUWES						APPELLANT
								



SHAMVA GOLD MINE					RESPONDENT


Before the Honourable G. Musariri  Judge:


For  Appellant			Mr L. Pwanyiwa, Unionist		

For Respondent		Mr . Musengwa. Attorney


MUSARIRI, J:
		
	At the onset of oral argument in this Court, respondent raised 2 (two) points in limine which appellant opposed. I shall deal with the points in turn.

1. That the answering affidavit is improperly before the court:
Appellant filed his notice of appeal on the 2nd August 2022.  Respondent filed its notice of response on 12th August 2022. Then appellant filed an answering affidavit on the 24th August 2022. Respondent argued that the answer was improperly filed. Rule 19 of the Labour Court Rules SI. 150/17 provides for an appeal and response thereto. It does not provide for an answering affidavit by the appellant. On that basis the answer was improperly filed. Appellant sought to get around this hurdle by seeking condonation by this Court. Indeed the Court can condone departure from the Rules in terms of Rule 32.  A reading of the affidavit shows that it is  simply a point by point answer to respondent’s opposing affidavit.  No proper case has been made out for filing such answer.  Further and in any event appellant can raise the answers in either oral or written argument at the appropriate stage.


2. That it is incompetent for appellant to raise new grounds of appeal
Appellant raised two  (2) grounds of appeal in this Court thus
“1.1 The appeals committee erred in making a startling finding that the alleged act constituted an offence or misconduct, and that it warranted a charge in terms of the Code of Conduct otherwise known as the S.I.  165 of 1992.
1.2  The appeals committee erred in not finding as it must have done that there was no evidence of a standing instruction or a lawful order ever given by the employer, and thus I was wrongly charged and convicted.”	

This contrasts with the case appellant put to the appeals committee captured in the minutes as follows;
“The appellant submitted that he did not want to waste time for the Appeals Committee as he had already admitted committing the offense.  He said that he was aware of the Mine Manager’s instruction that was specific and well communicated to everyone including himself.  He said that he was pleading with the Appeals Committee to forgive him as he would never commit a similar offense again”.

The above case certainly contradicts appellant’s 2nd ground of appeal to this Court. He is bound by his earlier admission that the Manager’s instruction “had been communicated to everyone including himself”. However the position is rather different with regards the 1`st ground of appeal. Therein appellant is raising a point of law based on agreed facts. Respondent’s attorney stated that is common cause that the alleged act of misconduct occurred whilst appellant was off-duty. The 1st ground of appeal essentially says that the alleged act cannot as a matter of law constitute misconduct when it occurred outside working hours.  That a party can raise a point of law even for the first time on appeal is well established.  I am fortified in this view by the case of
	Muchaka v Netherburn 1996(1)ZLR 153
	where  Korsah JA (as he then was) stated at p 155A
“To my mind whether or not an order is lawful is clearly a question of law, the determination of which when appealed, falls within the purview of this court.”
At p 157A
“Provided it is not one which is required by definitive law to be specially pleaded, a point of law which goes to the root of the matter, may be raised for the first time on 

appeal, if its consideration involves no unfairness to the party against whom it is directed:”

There is no real prejudice that respondent suffers from the raising of the point beyond the legal expenses which litigation inevitably entails.  The point does not require that new evidence be adduced. The point simply requires argument as regards the lawful limit or extent of the Manager’s instruction in light of the agreed fact that the alleged offences occurred outside appellant’s working hours.

CONCLUSION

This Court concludes that the first point in limine was properly taken.  The second point only avails as regards appellant’s second ground of appeal.


Wherefore it is ordered that;

1. The respondent’s first point in limine be and is hereby upheld so that appellants answering affidavit is struck off the record;
2. The respondent’s second point in limine is partially upheld so that appellants’ second ground of appeal is struck off the record; and
3. The Registrar of this Court shall reset the matter for hearing on the earliest available date.
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