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MATANDA-MOYO, L.

This is an appeal from an arbitral award.  At the onset of the proceedings counsel for the Respondent raised a point in limine that there is no appeal before this court.  He submitted that an appeal to this court in matters of this nature lies on a point of law in terms of Section 98(10) of the Labour Act (Chapter 28:01).  Counsel for the Respondent submitted that the grounds of appeal as raised by the Respondent raises no points of law and the matter should be struck off the roll.
Appellant noted an appeal to this court on the following grounds;
“1) that the learned Arbitrator misdirected himself in his interpretation of the letter appointing the Appellant to the position of Deputy Managing Director of Diamond Mining Company with the result that he failed to appreciate that the Respondent had an obligation to formally advise the Appellant of his remuneration for such a position and also to pay the same to the Appellant with effect the 1st October 2011.


Such remuneration was in the form of a monthly salary of US$13 500-00 plus monthly allowances equivalent to 5% of the salary.

2) the learned Arbitrator misdirected himself by failing to properly consider the documentary evidence which was placed before him and consequently failed to realize that after finalizing its Job Grading and Salary Rationalization exercise, the Respondent advised the Appellant that he had been promoted to a senior grade but the Respondent did not effect the promotion ----------.”
Respondent counsel argued that the grounds of appeal as sated above raises points of law.  He referred me to the case of TM Supermarket vs Mangwiro 2004 (1) ZLR (S) at 189 D-E where Gwaunza J.A. said;
“I am also persuaded by the contention that the court aquo in this particular respect misinterpreted the evidence placed before it.  The court has held, in reserve bank of Zimbabwe vs Granger supra that such a circumstances amounts to a misdirection in law----’
The Supreme Court had decided in various cases what constitute a question of law.  See Muzuva va United Bottlers (pvt) Limited 1994(1) ZLR 217(S), reserve Bank of Zimbabwe vs Granger and Another S 34/11, Haulwick Investments (pvt) limited t/a Whelson Transport vs Garai Stephen Nyamwanza S/C 48/09.

In his first ground of appeal the Appellant is saying the Arbitrator filed to appreciate that the Respondent had an obligation to inform the Appellant of his salary and benefits in terms of the letter of appointment.  It is important to note that the grounds of appeal were drafted by a lawyer.  The ground of appeal raises points of facts.  For factual issues to pass as points of law, Appellant should allege that such findings by the Arbitrator are so outrageous and irrational such that no reasonable court could have arrived at the same conclusion.  Appellant has not made such allegations and ground of appeal (1) above raise factual issues.  The first ground of appeal does not relate to misinterpretation of the appointment letter and is distinguishable from the misinterpretation referred to in Granger case supra.
In his second ground of appeal the Appellant complained that the Arbitrator failed to consider the documentary evidence placed before him and consequently failed to realize that the Respondent had advised the Appellant of his promotion to a senior grade but simply failed to effect the promotion.  The ground of appeal is too generalized to the point of being vague and embarrassing.  It does not say which document was not considered by the Arbitrator.  At the same time the Appellant is saying the document would have shown the Arbitrator that the Respondent had advised the Appellant of the promotion to a serious grade but simply failed to effect the promotion.
In addition the above ground of appeal raises points of facts.  In Granger case supra at pages 5-6 of the cyclostyled judgment the court said;

“an appeal to this court is based on the record.  If it is to be related to the facts, there must be an allegation that there has been a misdirection on the facts which is so unreasonable that no sensible person who applied his mind to the facts would have arrived at such a decision.  And a misdirection of fact is either a failure to appreciate a fact at all, or a finding of fact that is contrary to the evidence actually presented.”
I am aware that failure to consider evidence placed before a court constitutes a misdirection in terms of the law.  However it must be clear from the face of the grounds of appeal which evidence was not considered and the resultant error created in the judgment.  The ground of appeal above falls short of qualifying as raising any point of law.

Accordingly the appeal is struck off the roll with costs.
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