


IN THE LABOUR COURT OF ZIMBABWE			JUDGMENT NO. LC/H/42/25
HELD AT HARARE 30 JANUARY 2025				CASE NO. LC/H/1273/24
AND 10 FEBRAURY 2025

IN THE MATTER BETWEEN:-

ALLIED TIMBERS ZIMBABWE PRIVATE LIMITED		APPELLANT
AND
FRANCIS NHANDARA				                       FIRST RESPONDENT
HILTON BOBI                                                                                SECOND RESPONDENT

Before Honourable Mr. Justice L.M. Murasi

For the Appellant			                        E.T Moyo
For the First and Second Respondent	            B.Makururu

MURASI J.,
This appeal arises from a decision rendered by a Designated Agent (Hereinafter the D.A) for the National Employment Council for Lumber Milling, Timber Processing and Trading Industry in Zimbabwe in two separate but similar matters relating to the dismissal of the first and second respondents respectively. 
FACTUAL BACKGROUND
Both respondents were employed by the appellant in the capacities of machine operator and carpenter, respectively. In December 2023, the two individuals received transfer letters to the effect that they were being transferred from their respective work stations to the appellant’s estates, with the first respondent being assigned to Cashel Estate and the second respondent to Nyangui Estate. The respondents raised concerns regarding the propriety of the transfers, especially noting that these transfers involved a demotion and a shift to a different industry. The record shows that they did not report for duty to the respective stations and as a result they were charged with a table 4(iii) misconduct as per the appellant’s code of conduct, namely “absence without official leave for a period of five or more working days without reasonable excuse, leave or authority.” In both cases they were charged for having been absent on various days during 2023 and for more than five consecutive days in January 2024. The appellant subsequently instituted disciplinary proceedings against the respondents. Neither of them attended the disciplinary proceedings despite having been duly notified. The disciplinary proceedings were conducted in their absence and both were found guilty culminating into their subsequent dismissal. It should be mentioned that the hearings were conducted at the respective stations to which Respondents had been transferred. They pursued internal appeals unsuccessfully up to the Chief Executive Officer before escalating their appeals to the NEC D.A, who ultimately upheld their appeals. Dissatisfied with the D.A’s decisions in both cases, which share identical facts, the appellant has joined the two cases in the appeal to this Court on the following grounds: 
1. The Designated agent erred at law and misdirected himself by failing to confine himself solely to determining the appeal before him relating as it did to dismissal for misconduct, which issue he did not apply his mind at all or determine. 
2. The Designated Agent misdirected himself and erred at law in deciding the question of transfer of the Respondents which issue was not properly before him, and that in any event had become moot by reason of the subsequent dismissal of each Respondent respectively for misconduct. 
3. Further the Designated Agent misdirected himself and erred by failing to consider that by failing to attend their respective disciplinary hearings each of the Respondents had respectively waived their rights and disentitled themselves from challenging the outcomes of the hearings or any procedure that may have been adopted during the hearings.
4. At any rate the Designated Agent grossly misdirected himself on the facts and erred at law in that which he determined in regard to the respective transfers of either Respondent by finding that such transfers had been a demotion, and/or that Appellant could not lawfully transfer either Respondent as it had done.  
5. Consequently, the Designated Agent wrongly interfered with the decision by Appellant’s disciplinary and internal appeals on wrong principle and in the absence of any misdirection established on the part of its internal disciplinary and appeals authorities.
In order to establish context, it is essential to provide a comprehensive account of the proceedings in the Court a quo. However, I will refrain from narrating the submissions in detail. I will relate to the relevant portions of the proceedings a quo and the D.A’s determination in my analysis.


SUBMISSIONS ON APPEAL
Mr. Moyo, for the appellant, submitted that the D.A erred and misdirected himself by failing to confine his determination to the issue of dismissal that was placed before him and going on a frolic of his own. It was further contended that the D.A failed to relate to the findings of the previous disciplinary authority or to provide any commentary on whether there was a misdirection by the disciplinary authority in question. Mr. Moyo also raised the point that the respondents were not in a position to challenge a decision rendered in their deliberate absence from the proceedings. He argued that any grievances the respondents had did not justify their refusal to comply with the directives outlined in the transfer letters or their failure to report for duty and such grievances should have been addressed while they reported for duty. In support of his argument, he referenced the case of Colcom Foods Limited v Taruva SC 107-20, inter alia. The Court drew Mr. Moyo’s attention to the case of Sagandira v Makoni District Council SC 74-14 and requested his comments regarding the stance taken by the Superior Court in that matter. Counsel submitted that this case was distinguishable from the present matter as the employee in that instance had participated in the disciplinary hearing that arose due to her absence from work. In this vein, he submitted that disciplinary action was properly taken and respondents were rightly dismissed because the finding of guilt was supported by evidence. 
In response, Mr. Makururu, for the respondents, submitted that there is a distinction between appealing the findings of a disciplinary authority and appealing the conducting of the disciplinary proceedings itself. He argued that the cases referenced by the appellant's counsel pertain specifically to appeals concerning the findings of the disciplinary authority and are not applicable in casu. It was counsel’s further contention that the initial hearings were fundamentally flawed and that the D.A did not err in pronouncing himself on this issue, as legal points may be raised at any stage of the proceedings. In this light, he asserted that it would be inaccurate to suggest that the D.A addressed a matter that was not placed before him. He further submitted that if the transfers were a nullity, it follows that the D.A did not err or misdirect himself in finding that everything else that ensued from them was a nullity. To this end, he cited the case of Tamanikwa & Anor v ZIMDEF & Anor SC 73-17 at page 6. He emphasized the point that you can’t put something on nothing and expect it to stand. In responding to the respondents’ submissions, Mr. Moyo reiterated the argument that the respondents cannot seek to vitiate proceedings that they did not attend.
ISSUES FOR DETERMINATION
While there are five grounds of appeal, it is my view that the real issues that arise for my determination are:
1. Whether or not the Designated Agent exceeded the scope of his mandate as an appellate authority by deciding on issues beyond the purview of the appeal? 
2. Whether or not the Designated Agent erred and misdirected himself in reaching his decision, thereby necessitating this court's interference.

THE LAW AND ANALYSIS
The circumstances under which an Appellate Court can interfere with the decisions of a lower Court have been clearly articulated in a plethora of cases. The primary factor to consider is whether the determination made by the lower Court can be regarded as so unreasonable and outrageous that no other tribunal, confronted with the same facts, would have reached the same conclusion. 
In the case of ZINWA v Mwoyounotsva 2015 (1) ZLR 935 (S), the Court held that: 
“It is settled that an Appellate Court will not interfere with factual findings made by a lower Court unless those findings were grossly unreasonable in the sense that no reasonable tribunal applying its mind to the same facts would have arrived at the same conclusion; or that the Court had taken leave of its senses; or, put otherwise, the decision is so outrageous in its defiance of logic that no sensible person who had applied his mind to the question to be decided could have arrived at it or that the decision was clearly wrong.”
Further, in Barros & Anor v Chimphonda 1999 (1) ZLR 58 (S) at 62G-63A, the Court provided further insight on this position and expressed the following points:

“It is not enough that the Appellate Court considers that if it had been in the position of the Primary court it would have taken a different course. It must appear that some error has been made in exercising the discretion. If the primary Court acts upon a wrong principle, if it allows extraneous or irrelevant matters to guide or affect it, if it mistakes the facts, if it does not take into account some relevant consideration, then its determination should be reviewed and the appellate Court may exercise its own discretion in substitution provided always it has the materials for so doing. In short, this Court is not imbued with the same broad discretion as was enjoyed by the trial court.”

In the spirit of the authorities I have referenced, I will direct my attention to the primary issue that needs to be addressed. 
Whether or not the Designated Agent exceeded the scope of his mandate as an appellate authority by deciding on issues beyond the purview of the appeal?
The crux of the arguments advanced in the first two grounds of appeal is that the D.A failed to address the central issue that was before him, which issue pertained to the correctness or otherwise of the appellant’s decision to dismiss the respondents. It was argued at the hearing and in the appellant’s heads of argument that the D.A exceeded his mandate by delving into ancillary issues and neglecting to examine the findings of the previous appellate authority to determine if there was any misdirection or gross error in arriving at the conclusion. 
In the case of Hama v National Railways of Zimbabwe 1996 (1) ZLR 664 (S) at 670, the Supreme Court emphasized the constraints faced by an Appellate Court regarding its ability to engage in independent explorations and deciding issues not placed before it. The Court held as follows:
“Generally, an appellate court in Zimbabwe cannot raise issues that were not previously brought up in lower court hearings; it is primarily limited to reviewing the issues and arguments presented by the parties during the original proceedings, meaning new issues cannot be introduced at the appellate level unless there are exceptional circumstances related to substantial justice or a clear legal error that needs to be addressed.”
It is clear from the above authority that, as argued by the appellants, the Appellate Court is not imbued with the powers to raise issues not dealt with in the lower court hearings. However, the Court in the Hama case (Supra), allowed for the possibility of independent considerations in exceptional situations that pertain to substantial justice or the rectification of a clear legal error.I should point out that although a Designated Agent is not a Court of law, they are bound by the same legal principles. In casu, it is clear from the record that the D.A delved into the issue of the lawfulness or propriety of the transfers that culminated into the respondents’ dismissal from employment. In that vein, my initial consideration revolves around whether that issue was raised during the hearings in the lower court or formed part of the record of proceedings before the D.A. If it was, then the appellant's grounds in this respect fall away. On the other hand, if the issue was indeed new as argued, then a determination ought to follow on whether such an issue qualifies as an exceptional circumstance related to substantial justice or constitutes a clear legal error that the D.A found pertinent to address
A reading of the grounds raised in the appeal before the D.A, particularly on pages 36, 48 and 49 of the record, indicates that there was a reference to the question of the propriety or fairness of the transfers. In particular, the sixth ground of appeal presented by the first respondent in the appeal to the D.A is articulated as follows:
“The disciplinary hearing committee grossly erred by arriving at a dismissal verdict by concluding that the transfer was not associated by demotion to a general hand. This is in violation of the Labour Act [Chapter 28:01] section 16.”
Similarly, the second respondent, in paragraph 12 of his notice of appeal to the D.A raises an identical ground. The appellant argues that the D.A did not apply his mind to the real issues raised before him. However, gleaning at the D.A’s determination indicates a different conclusion as he references issues raised in the grounds of appeal and delivers a ruling accordingly. The appellant also appears to imply that the sole issue before the D.A pertained to the dismissal of the respondents, which is evidently inaccurate. Eight grounds of appeal were submitted to the D.A, encompassing various issues in addition to the dismissal. The D.A was therefore not constricted to deciding the issue of the dismissals alone. He had the latitude to delve into whichever issue he deemed relevant to the disposition of the matter. It is also important to note that almost identical grounds had been presented to the previous appellate authorities. This fact, in my view, brought within the D.A’s purview, the issue of the propriety of the transfers of the respondents. Hence, by addressing the issue, the conclusion that he indeed alluded to the findings of the previous disciplinary authorities becomes inescapable. Having established that the D.A did not exceed his mandate, I will now turn to the second issue.
Whether or not the Designated Agent erred and misdirected himself in reaching his decision, thereby necessitating this court's interference
As established earlier in this judgment, the D.A’s decision was founded on the belief that the transfer conducted by the appellant was irregular and, therefore, unlawful. His findings regarding the first respondent are detailed as follows:
“It is common cause that Appellant was transferred from Msasa Factory to Cashel Estates which is an Agriculture Sector. It is also common cause that, in a letter of transfer, Appellant was down-graded from B5 to A1, a General Hand Grade.
Both parties had a contract of employment that was entered into specifically in the Lumber Mining, Timber Processing & Trading Sector. It is therefore not permissible for an employer to transfer an employee from a Timber Sector to an Agriculture Sector without terminating the initial contract entered and agreed to under Timber Sector for the obvious reason of differing conditions of service.
The transfer itself carried with it a down grading reference on it. One is persuaded to conclude that the transfer was as a result of either poor work performance or an incident because the decision to transfer Appellant was reached after the company had evaluated his work performance and concluded that could be remedied through a transfer. If that was the case, Respondent should have instituted disciplinary proceedings before carrying out the transfer.
A close perusal of the documents filed of record shows that there is only one (1) letter concerning transfer of appellant (See letter of 13 December 2023). That letter refers to “Lateral Transfer from Msasa Factory to Cashel Estates as a General Hand.” There is no other communication to correct that it that was a mistake.
Every employer has a right to transfer an employee to any place of work, but that does not mean an employer can transfer an employee across all sectors of the economy.
It seems to me that the transfer of Appellant was not being done in good faith.
Appellant wrote a letter complaining about the transfer and there is nothing on record to show that the letter was responded to by the respondent (See letter of 21 December 2023.) It is clear that Respondent deliberately caused communication breakdown when he failed to respond to the letter referred above.”
The D.A reached similar conclusions regarding the second respondent, which I will refrain from reiterating, as the above quotation accurately reflects his reasoning pertaining to both the respondents. In this light, the following questions exercise my mind. Is there any basis to fault the D.A for these observations? Can it be argued that his conclusion is so contrary to common sense that no other reasonable individual, presented with the same facts, could have arrived at it? I will consult case law for guidance.
In Guruva v Traffic Safety Council of Zimbabwe 2009 (1) ZLR 58 (S) the Court held as follows: 
 “…although the employee has a right to be heard, and to make representations against the transfer the final decision still lies with the employer. Once it is shown that the employer gave due consideration to the need to transfer an employee and gave the employee a hearing the employer’s decision cannot be held to be improper.” 
The need to afford an employee a hearing before transferring him/her is emphasized in the above case. It is pinned as a prerequisite in ultimately ascertaining the propriety of a transfer. The D.A adopted this same position in his determination and voiced the necessity of the appellant conducting a hearing prior to the transfer of the respondents. He noted that this necessity was particularly relevant given the significant changes in their responsibilities. Yoder et al (1958) define a transfer as a “ lateral shift causing movement of individuals from one position to another usually without involving marked change in duties, responsibilities, skills needed or compensation.”. The D.A correctly noted that although the transfers were characterized as lateral, they effectively resulted in the demotion of the respondents, and he deemed the transfers unlawful based on this discrepancy. He also correctly noted the appellant was legally required to enter into new contractual agreements with the respondents, given that their transfers effectively introduced them to a completely different trade industry. It is trite law that a contract can only be varied with the agreement of both parties and that no unilateral variation to a contract of employment may be effected in the absence of a unilateral variation clause. It was not argued before the D.A that such a clause existed in the parties’ contracts. I therefore find no fault in the D.A’s reasoning in this regard.
Further, I consider it essential to refer to the comments made in the case of Sagandira v Makoni Rural District Council SC 70-14 in which the Court provided critical insights into the procedures required for carrying out valid and lawful transfers. The Court initiated its discussion by quoting an authoritative text in the following manner:
“…In terms of the common law, an employer has the right to unilaterally vary the terms of employment, such as the duties being done by the employee, the location of work or department.  This may be necessary, inter alia, to re-organise the operations of the employer, to facilitate disciplinary investigations, provided always that such variation is not substantially different from the contract job description or does not result in the substantial downgrading of the status and dignity of the employee or is in breach of a legitimate expectation of the employee – Labour Employment Law in Zimbabwe, Relations of work under Neo-Colonial Capitalism, M Gwisai at p 78…”
The Court continued by citing various case authorities that addressed the same issue in the following way:
“…In Director of Works & Anor v Nyasulu & Ors 2002 (1) ZLR 658 (S) the respondents, who were employed as farm managers by the City of Harare, received warning letters from the appellant based on allegations of unsatisfactory performance of their duties.  They refused to sign the letters as they were not sure what the consequences of signing would be.  Their immediate supervisor regarded their failure to sign as disrespectful. Subsequently the respondents received letters transferring them elsewhere in the service of the council.  The respondents applied to the High Court for an order setting aside the transfers on the basis that the transfers were punitive.  The High Court agreed and set the transfers aside.  The City of Harare unsuccessfully appealed against that determination.
In dismissing the appeal this Court, per ZIYAMBI JA, remarked at p 662 H – 663:-
“I am in respectful agreement with both conclusions reached by the learned judge. It is, therefore, my view that the learned judge was correct in holding that the rules of natural justice had not been complied with in that the respondents were not afforded a hearing before the punitive measures of warnings and transfers were taken against them …”
The authorities to which attention has just been drawn emphasise two important principles in our labour law.  These are, firstly, that an employer does have the authority to transfer an employee in order, inter alia, to enhance operational efficiency or to facilitate investigations.  Secondly an employer, whatever the circumstances, has no right to invoke a transfer as a punitive measure outside of the disciplinary framework.  It must always be remembered that a transfer can be ordered as part of the penalty imposed on an employee found guilty of misconduct…”
The D.A’s findings align closely with the stance taken by the Supreme Court on this matter. He ruled that while the employer does have the right to transfer an employee to any place of work, such right ought to be exercised within the confines of the principles of natural justice, particularly the right to be heard. A hearing ought to have been conducted before the respondents were transferred. Consequently, I find no fault or misdirection in his conclusions and, therefore, cannot interfere or replace his judgment with my own. The appellant's legal counsel argued that the Sagandira case is distinguishable from the present matter, as the respondents did not attend the disciplinary hearings. However, this does not affect or change the Supreme Court's position regarding the legal principles governing transfers which apply with equal force in this case. 
The appellant also argued that the D.A misdirected himself by entertaining an appeal made by respondents who had absconded the disciplinary hearings they seek to challenge. The appellant further contended that the respondents cannot seek to vitiate proceedings held in their deliberate absence. While I acknowledge the numerous case precedents that support this stance, I maintain that this argument does not hold relevance in the present matter. For the respondents to be considered as having absented themselves from a hearing, a hearing ought to have taken place. The appellant’s argument would be valid only if the initial hearings had been lawfully established.
In Innscor Africa Pvt Ltd v Gwatidzo SC 5-15 at page 3, the Court explained at length the position that an employee is not obligated to comply with an unlawful order in the following manner:
“In principle, every employee has a duty to obey any lawful order given by his or her employer. See Matereke v CT Bowring & Associates (Pvt) Ltd 1987 (1) ZLR 206 (S) at 212E-213F, where the meaning of what constitutes a lawful order is explained by Gubbay JA as follows:
“The second requirement, that the disobedience be directed at ‘a lawful order’, means simply that the employee is not bound to obey an order to do something not properly appertaining to the character or capacity of his contract of employment. An order which involves a reasonable apprehension of immediate danger to the employee's life or injury to his person, not reasonably contemplated at the time he entered the employment, is unlawful and he is justified in refusing to obey it.””
The Court went further to state as follows at page 4 of the judgment:
“What I glean from these remarks is that although there is no positive requirement for an order to be reasonable, an order that is shown to be unreasonable is unlawful and need not be obeyed. I would add that it would be necessary to show that the order is unreasonable in the given circumstances of the case. To put it differently, an order or instruction is unlawful where it is unreasonable that no reasonable person in the position of the employer would possibly issue it with the expectation that any employee would comply with it.”
As previously mentioned, the act by the appellant to transfer the respondents unilaterally or in the absence of disciplinary hearing proceedings cannot be deemed to be lawful. It is my view that the respondents were not obligated to comply with such an order. The facts, which are common cause, show that Appellant wrote to one of the Respondents indicating an immediate transfer with a resultant downgrading. This was done unilaterally. The employee questioned this turn of events, but no response was forthcoming from the Appellant. Another letter was written issuing the same instructions for a transfer without affording the employee a hearing. Clearly such actions on the part of the Appellant lacked reasonableness. The extent of this unreasonableness is ably captured in the DA’s decision part of which is on page 11 of the record. This relates to the matter involving Hilton Bobi. The DA made the following pertinent observations:
“The contract of employment between Applicant (Appellant) and Respondent is specific to Lumber Milling, Timber Processing and Trading Industry and any changes to the contract of employment should be made with the consent of both parties. Mutual agreement was necessary particularly when Applicant (Appellant) was being transferred to a different industry.
The letter of transfer refers to downgrading to a General Hand grade. According to Respondent’s Code of Conduct all demotions should be done after disciplinary proceedings. The reasons for transfer are vague and Applicant (Appellant) was correct to seek clarification. There is nothing on record to show how that issue was handled and finalized.
Appellant was a Forklift Driver. His letter of transfer specifically mentions that he was going to be a General Hand. If the transfer was lateral, why did Respondent fail to clearly state the nature of jobs (duties) that Appellant was going to do at his new place of work?”
All the above points to the unreasonableness of the instruction to transfer the Respondents. The transfers did not follow the Code of Conduct where the intended result was a downgrading of Respondents’ positions in the company.  This having been established, it would follow those the initial hearing proceedings arose from an unlawful action.
The respondents cited the case of Tamanikwa and Another v Zimdef and Anor SC 73-17 at 6 wherein the Court held as follows:
“The authorities are clear and it is now a matter of settled elementary law that when a proceeding is a nullity every proceeding based on it is also a nullity…”
They further advanced the argument that as the DA deemed the transfers unlawful, it logically follows that any subsequent action or obligation arising from such transfers was null and void. I find this argument to be compelling. Accordingly, I find the reasoning of the D.A to be sound as it is consistent with legal principles. The appellant’s grounds of appeal are consequently without merit. After careful consideration of this issue, I believe it is unnecessary to delve into the additional issues.





DISPOSITION
In the result, the Court makes the following Order:
1. The appeal, being devoid of merit, is hereby dismissed.
2. The appellant to meet the respondents costs. 



Mushoriwa Moyo -                               Appellants Legal Practitioners
Makururu and Partners -		   Respondents’ legal practitioners.
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