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In the matter between:


ALEXIO MUNGATE							Appellant

Versus

ZESA HOLDINGS (PVT) LTD						Respondent


Before The Honourable Kachambwa J;

	 
For Appellant:					Itai Simbi (Trade Unionist)

For Respondent:					I. Chisango (Legal Officer)



KACHAMBWA J:

	
Judgment on Point in limine

This is an appeal by the employee against the decision of the employer finding him guilty and imposing a penalty of dismissal. The appellant raised a point in limine to the effect that the respondent had not responded by use of Form LC2 as required by the Rules of the court. Further there was no affidavit attached as required as per Form LC2. The appellant called for the response to be expunged and the matter to proceed unopposed.

In response the respondent accepted the error and blamed it on the counsel. Further it also blamed counsel for holding onto the papers such that the respondent failed to rectify the error. It pointed out that the contents of the affidavit are nevertheless in the response and as such the appellant is not prejudiced at all. That being so the respondent prayed that the error be condoned in the spirit of resolving labour matters on merit rather than on a technicality.

Both parties referred to case law as well as the labour Act, [Chapter 28:01]. (The Act).

Rule 19 of the Labour Court Rules, 2017 S.I 150 of 2017 deals with appeals 19(2) (a) says that;

	“The respondent shall within ten days of receiving a notice of appeal-
		(a)	complete in three copies a notice of response in Form LC2,”

It appears that it is compulsory to use the Form LC2. However one has to read the rules together and appreciate the larger picture.

Rule 47 further explains on the use of the forms. Rule 47 says that-
“(1)	The forms prescribed in the schedule shall be used in all proceedings to which they are applicable with such modifications as the circumstances may require.
(2)	Subject to this rule, a person required to complete any form prescribed in the schedule may modify it by making such alterations to it as circumstances require.
(3)	The registrar may refuse to accept any modified form and require the party modifying it to submit another form substantially compliant with that prescribed in the schedule if the registrar is of the opinion that the modified form is not so compliant.”

It appears that the Registrar has power to accept or reject a modified form. One would probably go further to say that the registrar has power to reject a response that is not in in terms of the relevant form such that where a response does not attach a required affidavit it ends at the Registrar’s door. The response would not even be in terms of a modified form. This authority of the Registrar is meant to assist the court not to be exposed to the type of arguments that we are dealing with daily and they are on the increase. They are becoming the order of the day.

The respondent urged the court to apply Rule 32 and allow the response. The appellant on the other hand said that Rule 32 cannot save the respondent as it was informed of the error and did not correct it. Further Rule 47 is peremptory. Rule 32 reads-
“32.	 At any time before or during the hearing of a matter a Judge or the court may-
(a)	direct, authorize or condone a departure from any of these rules, including an extension of any period specified therein, where the Judge or Court is satisfied that the departure is required in the interest of justice, fairness and equity”.

Is this a case for such departure?.
Rule 29 deals with a situation where a party fails to file a notice of response. It reads-

“Where the respondent fails to file notice of response within the period specified in rules 14, 19 or 20 and that party fails to comply  the matter shall nevertheless be set down in terms of rule 28 and if, on the day of hearing, the defaulting party-
(a)	appears and shows good cause why he or she did not file a notice of response, the court may according to the nature of the case, or as the justice of the case requires-
(i)	postpone the matter to enable the defaulting party to comply; or
(ii)	proceed to determine the matter,
	or
(b)	does not appear or fails to show good cause why he or she did not file a response, shall be barred, and the Court may, according to the nature of the case, or as the justice of the case requires-
(i)	enter a default judgment against the defaulting party; or
(ii)	proceed to determine the matter”.

	The appellant advocated for an unopposed appeal. I have referred to Rule 29 to show the attitude of the rules for failure to file a notice of response. The Rules are desirous of giving the failing party a chance to be heard. Not only that, the court is even given the opportunity not to just enter a default judgment but to proceed to determine the matter. This means that the court will not necessarily decide in favour of the party before it. The court is required to consider the papers filed of record and determine the matter, in this case the appeal. In other words the appeal may, according to the papers on record, be hopeless for one reason or another and the court may dismiss it. It appears to me that such a process forces the court to look at the absent party’s side as per the record. According to the record an appellant may clearly be wrong on the facts or the law. The court cannot decide the matter in the appellant’s favour unless it is a default judgment. Thus the court acts as the banned party’s lawyer in order to have a balanced view of the case. That can be avoided by allowing the party to be heard.

	There is a slight difference between labour and high court cases. As has been shown above the Rules in the Labour court are more accommodating. It is even established in precedent that the Labour court should seek to decide matters on merit rather than on technicalities. However it is also important that the court must seek to discourage parties from fragrantly breaching the rules or from not being diligent. The court can do this by other means other than shutting out the defaulting party. An award of cost is one way. It remains important though that rules are made to be obeyed. But barring a party may do more injustice than justice between the parties in cases like this one. An employee must escape the consequences of his acts not through the fault of others but because he/she is innocent. 

	In the circumstances of this case it would be more appropriate to allow the respondent to be heard than to have the matter unopposed. The court may award costs against the respondent for any costs incurred because of this error. This inconvenience would have been avoided if the respondent had been diligent even through its legal officers and not the counsel.

	If the appellant is not clear about any point in the response because of the absence of an affidavit such point can be clarified to enable the appellant to prosecute his appeal adequately. It must be pointed out though that apart from the failure to apply the rule there is no prejudice that has been shown. It is more a question of form rather than substance.



In the result it is ordered that:

1.	The point in limine is dismissed.
2.	The respondent shall pay the costs of the hearing if any.
3.	The registrar shall set down the appeal for continuation.







C. Kachambwa, J

Cases

1.	Turner and Sons (Pvt) Ltd v Master of the High Court and Theresa Grimmel and Dobbrock (Pvt) Ltd.

2.	Zimbabwe Open University v Dr O. Mazombwe HH 1012/2008.

3.	Kumbula Sibanda v Thabani Siziba and Master of the High Court – Bulawayo and Director of Housing & Community Services – Bulawayo and the Deputy Sheriff – Bulawayo HB 94/07.

4.	Standard Chartered Bank v Chinyemba (z) ZLR 197 (S).

5.	Zimbabwe Platinum Mines (Pvt) Ltd v Makro Plan SC 84/15.

6.	Dalny Mine v Musa Banda 1999 91) ZLR 220 (S).

7.	Tongai Machona v Old Mutual SC 34/21.


