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Before the Honourable G. Musariri Judge:

For Applicant	-Mr T. Ndori, Applicant
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MUSARIRI, J:

Applicant applied to this Court for condonation of a belated appeal. The application was made in terms of Rule 22 of the Labour Court Rules, 2017. Respondent opposed the application.
The quintessence of the application is set out in the founding affidavit thus,
“8. This matter went before the Labour Officer MJ Mazarura from December 2018 to March 2019 under case number 1550/18, the labour officer dismissed my claim on the 8th of March 2019, find attached Annexure (A).
9. Being aggrieved by the labour officer’s findings, I approached the labour court and filed an appeal under case number LCH 116/19, being Annexture (B). I withdrew the case after being advised that I cannot appeal against the Labour Officer’s ruling find notice of withdrawal as Annexture (C).
10. And an order for withdrawal was issued on 4 December 2019 order case number LCH/ORD 917/2019.
11. In October 2023 an Amendment Act No. 11 was made, which allowed the party to appeal against the ruling by a Labour Officer, hence I make this application for condonation before this Honourable Court.
21. During the hearing at the Labour Office at Makombe, the Group Human Resources Manager, Mr Simemeza, Human Resources Manager Mr Nyamapfeni, Legal Mrs Tomana all failed to explain why they deposited some money amounting to $12 000 into my bank account.





The Labour Officer failed to differentiate retrenchment proceedings and notice in terms of common law. Furthermore, the Respondent failed to produce a letter pursuant to all the retrenchment proceedings.
24. Moreover, based on evidence filed of record, the Respondent is blowing hot and cold. In one breath it alleges termination on notice and in the other respects it alleges retrenchment. There is contradiction which the labour officer failed to distinguish.”

In its opposing affidavit respondent deposed as follows,
“4.1 It is now nine (9) years since the employment contract was terminated.
Looked at through whatever lenses, the delay, if it can be called that, is without doubt inordinate.
4.2 The Applicant has been on a trial-and-error exercise over the years. He lodged a complaint with the Labour Officer, which complaint was found to be without merit, and dismissed. He noted an appeal, which he then voluntarily withdrew. He then filed an application for condonation of late noting of appeal, which yet again, he voluntarily withdrew, albeit in the face of insurmountable odds. He now wants to have another attempt.
That is not indicative of a litigant who seriously believes in his cause. The Applicant has acted in a most unreasonable manner, and this Honourable Court is urged to refuse to have its process abused in the way Applicant has elected to do.
4.3 Applicant has absolutely no prospects of success on the merits. His employment contract was terminated through observance of the law on retrenchment. Further, he cannot seek to take advantage of the 2023 amendments to the labour law, for the simple reason laws upon enactment operate going forward, and not with retroactive effect.
4.5 The Respondent terminated Applicant’s contract of employment through the retrenchment process. It paid out to the Applicant what the law stipulated must be paid. It went on to restructure its operations to suit the objects of the retrenchment. It has over the years been made to pay legal fees with no end in sight. …”

ANALYSIS
Respondent argued that the delay in this matter amounts to nine years which is inordinate. Apparently, it reckons delay from date of termination i.e. 7 August 2015, What applicant wishes to appeal is the ruling by the Labour Officer dated 8 May 2019. He filed the present application for condonation on 21 May 2024. Therefore, the delay amounts to five years which admittedly is still inordinate.
Applicant filed an appeal with this Court under reference LCH 116/19 which apparently was filed on time. The appeal was withdrawn on 4 December 2019.  His founding affidavit does
 (
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not explain what he did from then up to the filing of the present application on 21 May 2024. There is a gap of over four (4) years that is unaccounted for. The only thing said is he was prompted by the Labour Amendment Act No 11 of 2023 to revive the matter. The explanation for delay is inadequate and thus unreasonable.
As regards his prospects of success on the merits, it is apposite to revisit the ruling he wishes to appeal. In his ruling the Labour Officer opined as follows,
“Claimant failed to substantiate that his claim is not prescribed. His employment contract was terminated on notice on 17 October 2015 and he was later offered a minimum retrenchment package which was approved by the retrenchment board on 14 December 2015. Thereafter claimant did not register his case to the Ministry of Public Service, Labour and Social Welfare as he was a managerial employee. Claimant was well aware that he was terminated on notice when he received the termination letter which he acknowledged receipt on 8 October 2015 and that he was later offered a minimum retrenchment package in terms of the Labour Amendment Act No 5 of 2015 which he received on 24 December 2015. The dispute first arose in October 2015 when claimant was terminated on notice hence I find no merit in Claimant’s claim that he became aware of the dispute in 2017. Claimant’s claim for unlawful dismissal is dismissed on the point in limine raised by Respondent that the claim is prescribed in terms of Section 94 of the Labour Act, even if this tribunal gets into the merits of this case Claimant failed to substantiate that the dismissal was unlawful … It is common cause that once an employee accepts terminal benefits, he waives his right to appeal against dismissal…It is my view that Claimant cannot claim to be reinstated when he received and spent his terminal benefits amounting to $12 618.67.”

Whether applicant’s termination was by notice or retrenchment is immaterial. The point, well- noted by the Labour Officer, is that his right to challenge the termination could not be pursued because of the two-year limitation on claims imposed by section 94 of the Labour Act (Chapter 28:01). His claim that he only became aware of the dispute in 2017 was disingenuous in light of his acknowledgment of receipt of the termination letter in 2015.
It is concluded that
1. The delay involved is inordinate;
2. The explanation for delay is unreasonable and
3. The applicant does not have prospects of success on the merits.
These are the relevant factors in condonation cases as noted by Chidyausiku CJ in  Muroiwa v Delta 2002(2) ZLR(S) 30 at 33 F-G.









Wherefore it is ordered that





1. The  application  for  condonation  of  late  noting  of  appeal  be  and  is  hereby dismissed; and




2. Each party shall bear its own costs.
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