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Before the Honourable G. Musariri, Judge:


For Applicant	Ms Mutetwa-Muzembe, Attorney
For Respondent	Mr T.J Chivhanga, Attorney




MUSARIRI, J:




At the onset of oral argument in this Court Respondent raised 3 (three) points in limine
which the Applicant opposed. The Court shall deal with the points ad seriatim.


1. That the application does not deal with the prospects of success:
The Applicant’s founding affidavit deals summarily with the prospects as follows;


“16. The Applicant’s Appeal has high prospects of success as the Respondent dismissed him without passing the required standard of proof for the allegations that were levelled against him.”
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However the Notice of Appeal is attached to the application. The notice has 8 grounds of appeal. The grounds basically challenge the credibility of key witnesses. A reasonably arguable case is set out. However the Court will not expatiate for fear of pre-judging the case.

2. That the Notice of Appeal has a defective prayer:
The impugned prayer reads;


“Wherefore the Appellant prays that the operative part of the judgment of the Appeals Committee a quo be set aside and be substituted by the following:-

The appeal is hereby granted. The decision of the hearing committee be and is hereby set aside and Appellant is reinstated to his position without loss of salary and benefits.”

A draft order embodies the wishes of its drafter. A Court may be guided by it depending on the merits of the case. However the Court is not bound by it. The Court retains its power to order payment of damages as an alternative to the reinstatement sought. Insistence that the prayer should incorporate the alternative of reinstatement amounts to the pedantry frowned upon in.

Mapondera v Freda Rebecca SC 81/22 per Bhunu JA at para 24


“It is therefore clear from the authorities that the primary function of the Court a quo (Labour Court) is to do simple justice between the parties without dwelling too much on legal technicalities. It is also self-evident that the general courts of law are beginning to mellow and drift towards the idea of correction of simple procedural errors in order to do real and substantial justice.”

Thus it is concluded that the point lacks merit.
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3. That the application is defective for want of form:
The present matter is a chamber application for reinstatement in terms of Rule 36 of the Labour Court Rules S.I. 150 of 2017, Rule 17 requires that a chamber application be made in the prescribed Form LC 12. However if the application must be served on other parties like in the present matter, it must be in Form LC 1 for court applications, with appropriate modifications. The application was made in LC 12. On that basis Respondent argued that the application is defective and so must be dismissed. Rule 24 provides that;

“24. The fact that an applicant has instituted-
a. ………..
b. a chamber application when he or she should have proceeded by way of a court application;
shall not in itself be a ground for dismissing the application unless the Court or Judge as the case may be, considers that-

(i) some interested party has or may have been prejudiced by the applicant’s failure to institute the application in the proper form; and
(ii) such prejudice cannot be remedied by directions for service of the application on that party with or without an appropriate order of costs.”

The Respondent’s opposing affidavit does not raise the objection to the form of the application. It does not allege or prove any prejudice suffered by it as a result of the use of LC 1. Therefore the point now raised cannot be sustained.

It is concluded that all the 3 points in limine lack merit and ought to be dismissed.





Wherefore it is ordered that,



1. The Respondent’s points in limine be and are hereby dismissed; and





2. The Registrar of this Court shall re-set the matter for hearing on the earliest available
date.
G. MUSARIRI
J-U-D-G-E

