1
HMA 04-16
Ref Case No HC [CRB] 12 – 13/16

[bookmark: _GoBack]
THE STATE						
versus
TECHERAI MAKARATI
and
NYASHA MUTIRONGO

HIGH COURT OF ZIMBABWE
MAFUSIRE J
MASVINGO, 11 & 12 October 2016


Criminal trial – application for discharge at the close of the State case
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Ms S. Bhusvumani, for the State
Mr F. Chirairo, for the first accused
Mr L. Muvengeranwa, for the second accused


MAFUSIRE J: The two accused persons were charged with murder as defined in s 47[1] of the Criminal Law [Codification and Reform] Act, [Cap 9: 23]. The allegations against them were that, whilst at a certain beer drink, they struck the deceased with clenched fists and a stone, intending to kill him, or, despite realising the real risk or possibility that their conduct might cause death, continued with it. The deceased later died on the way to clinic.
The State’s case was that on the day in question, in rural Chiredzi, the accused were seated outside some structure from which the beer was being served [hereafter referred to as “the tuck shop”]. There were several other patrons, including a 13 year old boy, one Simbarashe Taringana [“Simbarashe”]. He was related to both accused persons but in different respects. The deceased later came riding on a bicycle. On arriving at the scene he alighted from the bicycle, threw it aside and went straight for Simbarashe. He started poking the young boy on the forehead with a finger, threatening to kill him. Simbarashe’s hat fell to the ground. Accused 1 then stood up and struck the deceased on the head with clenched fists. Deceased fell down. He was bleeding from the mouth. Accused 2 intervened. Deceased picked a stool or log intending to strike Accused 1. Accused 1 blocked it. The two started fighting again. Accused 2 picked a stone and struck the Deceased on the head. The two accused and others then tied Deceased’s hands. Later Deceased was ferried to clinic in an ox-drawn cart. However, he died on the way.
Both accused pleaded not guilty.
The State planned to call seven witnesses. Of those, four had their outlines of evidence admitted by consent. Of the remaining three, one Newman Muyambo [“Newman”] was undoubtedly the star witness for the State as against Accused 2. He was the only one that implicated Accused 2 directly. He was the owner of the tuck shop and the one serving beer. 
Accused 2 was disabled. He wore an artificial leg. Newman said, among other things, as Accused 1 and Deceased fought, he saw Accused 2 trying to kick Deceased. But his prosthesis fell off. He then used it to strike Deceased’s head three times. After that he picked a stone – estimated at 10 to 12 cm – and struck Deceased on the top of his head. Deceased’s hands were eventually tied up by rope and everyone waited for the arrival of a certain member of the neighbourhood watch, a fellow villager. 
In Accused 1’s defence outline, and during cross-examination by his Counsel it was claimed that Deceased had an unhealed wound at the back of his head. Norman said he had seen no such wound but just an old scar on the side of Deceased’s neck.
The other two State witnesses to give viva voce evidence were Florence Mlambo [“Florence”] and Timothy Masongwa, the neighbourhood watch member [“Timothy”].
Notable features of Florence’s evidence were that she had been at the beer drink from about 9:00 hours. There were several other villagers, including Accused 2 who arrived after her. Later on, towards sunset, Accused 1 and Simbarashe had arrived. Except for Simbarashe, everybody else, including herself and Accused 1, were drinking. Around 17:00 hours the Deceased arrived on his bicycle.
Florence’s evidence touched on the deceased’s throwing or shoving his bicycle away and going straight for Simbarashe to poke him on the head; Accused 1 standing up and hitting Deceased on the head with a clenched fist; Deceased falling down, and bleeding from the mouth. Florence said the fracas frightened her. She jumped up and fled from the scene. She called Newman and alerted him about the fight. She then proceeded to fetch some water to rinse deceased’s mouth. Some fifty metres or so away she noticed that Accused 2’s prosthesis had come off. However, she did not see how this had happened. She then called out for Accused 2’s wife.
Like Newman, Florence had not, that day or any other time before, seen the alleged festering wound on Deceased’s back, but a mere healed scar on the side of his neck. She neither saw Accused 2 hitting Deceased with his prosthesis nor striking his head with a stone.
Timothy, the village policeman, said he had been called to the scene. The time was around 21:00 hours. He had been informed that Accused 1 and Deceased were fighting. His intention had been to arrest them both. On arrival at the scene, he saw Deceased seated with his head down. He handcuffed him on one hand, intending to remove the rope that tied both his hands. Deceased raised his head, muttering that he [Timothy] had come to arrest him as he regularly always did. It was at that stage that Timothy noticed froth and blood oozing from Deceased’s mouth and nose. Timothy changed his mind. He felt he could not arrest a person who was in such a condition. Instead, he called for a scotch cart so that Deceased could be ferried to clinic. One came. Deceased fell down as he tried to board. On his instruction the two accused helped Deceased into the cart. 
The clinic was some 10 kilometres away. On the way, Accused 2 once disembarked to buy beer from some bottle store. On arrival at the clinic Deceased had already died. Timothy called regular police details from the charge office. The police station and the clinic were next to each other. A nurse from the clinic confirmed Deceased had died. The accused were then arrested.
The following morning, i.e. 7 July 2014, the police came to the tuck shop for investigations. There was some conflict in the State evidence. Newman said on that day he had not been around. He had only reported to the police station on the second day after the incident, i.e. 8 July 2014. The police had left a message for him to come and give his statement. But Timothy was emphatic Newman had been present on 7 July 2014 and had made indications to the police. Regarding indications, Timothy said he did not see Newman making any indications relating to any stone.
In Accused 2’s defence outline, and during cross-examination by both defence Counsel, it was put strongly that when Timothy had first arrived at the scene on the night in question, and had tried to handcuff Deceased on the one hand, Deceased had reacted by punching Timothy on the chest with his tied hands. Timothy had reacted by tripping deceased who had then fallen to the ground. It was only thereafter that Timothy had then managed to cuff Deceased. 
Timothy vehemently denied this scuffle with Deceased.        
At the close of the State case Mr Muvengeranwa, for Accused 2, applied for discharge. His argument was that the State had adduced no such cogent evidence as would lead a reasonable court, acting carefully, to convict. He argued that Newman’s evidence had been so severely discredited as to be unworthy of belief. Among other things, Newman claimed to have given his statement to the police on 7 July 2014, a day after the incident. Yet in that statement, he was already claiming to have handed over to the police the piece of stone that he alleged Accused 2 had used to strike the deceased on the head. He said he had handed over the stone only on 16 August 2014, i.e. more than a month after his statement. It was obviously impossible. The statement could not have alluded to facts that would happen more than a month later.
The credibility of Newman’s evidence was also attacked on the basis that he claimed to have been absent from the scene on 7 July 2014 when the police had come for indications. Yet Timothy was emphatic that Newman had been present and had made indications to the police. Furthermore, Newman had claimed that when Accused 2 had struck Deceased with his artificial leg and the stone, the blows had landed on the top of Deceased’s head. Yet the post mortem report concluded that the cause of death was frontal skull depression, frontal lacerations and nasal bleeding. That was contradictory, it was argued.
Mr Muvengeranwa complained generally about Newman’s credibility. He said, among other things, Newman made certain concessions under cross-examination; for example, admitting that Accused 2 had used no stone, only to recant that position in re-examination and revert to what he had originally said.
Mr Muvengeranwa also argued that the rest of the State witnesses had exonerated the second accused, an argument that he later on refined to say that those witnesses had said nothing incriminatory of the second accused.
For the application, Mr Muvengeranwa relied on the case of S v Tarwirei[footnoteRef:1]. [1:  1997 [1] ZLR 575 [S]] 

Ms Bhusvumani, for the State, opposed the application. In substance, she argued that although Newman lacked confidence in his testimony, and was at times given to exaggeration, nonetheless, his evidence was consistent with the post mortem results. The head injuries sustained by the deceased were consistent with some hard object having been used with severe force to strike the deceased on the head. She said that that had been the substance of Newman’s evidence.
Ms Bhusvumani argued that at this stage the court is not being called upon to assess the evidence for proof beyond any reasonable doubt. All that the court has to do is to see if the State has made out such a prima facie case as would warrant calling the accused to explain.
Ms Bhusvumani relied on the cases of Attorney-General v Bvuma & Anor[footnoteRef:2] and S v Tsvangirai & Ors[footnoteRef:3]. [2:  1987 [2] ZLR 96 [S]]  [3:  2003 [2] ZLR 88 [H]] 

In a criminal trial, an application for discharge at the close of the State case is made in terms of s 198[3] of the Criminal Procedure & Evidence Act, [Cap 9: 07]. The section reads:

“If at the close of the case for the prosecution the court considers that there is no evidence that the accused committed the offence charged in the indictment, summons or charge, or any other offence of which he might be convicted thereon, it shall return a verdict of not guilty.”

As was said in Tsvangirai & Ors, where the court considers that there is no evidence that the accused committed the offence, it has no discretion but to acquit. There are three basic considerations. The court shall discharge at the close of the State case:

[a]	where there is no evidence to prove an essential element of the offense [Attorney- General v Bvuma & Anor, supra, at p 102];

[b]	where there is no evidence on which a reasonable court, acting carefully, might properly convict [Attorney-General v Mzizi[footnoteRef:4]]; and  [4:  1991 [2] ZLR 321 [S] @ 323B] 


[c]	where the evidence adduced on behalf of the State is so manifestly unreliable that no reasonable court could safely convict on it [Tarwirei, supra, a p 576]. 

As the Supreme Court noted in Tarwirei, cases where the evidence of a witness is so thoroughly discredited in cross-examination as to make it manifestly unreasonable and unsafe for a court to convict are so rare. It happens in the most exceptional cases. Mr Muvengeranwa said that this was one such case. But not in the least. Newman might have seemed contradictory in some respects. But given the results of the post mortem report, his evidence was the only explanation of the probable cause of the fatal injuries sustained by the deceased. As Ms Bhusvumani pointed out, there was no novus actus interveniens that might have broken the chain of causation and explain those injuries to Deceased. A novus actus interveniens, or nova causa interveniens is an abnormal, intervening act or event, judged according to the standards of general human experience, which serves to break the chain of causation: see South African Criminal Law and Procedure, vol. 1, 4th ed., by JONATHAN BURCHELL, at p 102.
Mr Muvengeranwa subsequently conceded that the rest of the State witnesses did not exonerate the second accused as such. They merely said they neither saw him use his prosthesis nor a stone to strike the deceased. They were not there when Newman said it happened. 
I was satisfied that there was some prima facie evidence of Accused 2 having committed the crime with which he was charged. He was present at the scene. That was common cause. He was involved in the fracas. That was also common cause. It was only the nature of that involvement that was in dispute. His case was that he had tried to stop the fight between Accused 1 and Deceased. But Newman said Accused 2 was the one who assaulted Deceased, initially with his prosthesis, and later on with a stone. The post-mortem report seemed to confirm the smashing by a hard object, or objects, of Deceased’s head. 
The emphasis by Counsel for Accused 2 that Newman said the blows had landed on the top of the head, instead of the front part, as the post mortem report seemed to suggest, is to require pin-point precision. In my view, it is an impractical and armchair approach, especially given that it was an unregulated brawl that the witnesses were recounting more than two years later. The substance of the matter was that blows landed on the deceased’s head. The Deceased had subsequently died. One of the State witnesses had fingered one of the accused persons as the one who had inflicted those blows. The fingered person had been involved in the fracas. So he had to come and explain, not to prove his innocence, but his role in the matter. It is unsafe to acquit at this stage. All the possible evidence concerning the incident, including from the accused, must be led. Only thereafter will the credibility of any individual witness be tested.   
In the circumstance, the second accused’s application for discharge at the close of the State’s case is hereby dismissed. 
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