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MUSARIRI, J:

Applicant applied to this Court for the review of her dismissal from employment by

Respondent.
The application was made in terms of sections 89(1) and 92 EE of the Labour

Act Chapter 28:01. Respondent opposed the application.

The grounds for review were quadruple thus,

“1. Having been presented with a challenge to the veracity of the minutes of proceedings of the Disciplinary Committee, the Appeals Committee erred in allowing the hearing of the appeal to commence before pronouncing itself on the validity of the the minutes, thereby causing prejudice to the Applicant.

2. The Appeals Committee erred and fell into gross irregularity when it disregarded that the minutes of the proceedings of the Disciplinary Committee were not signed by each member of that committee, as required by the code and that this failure to sign occasioned prejudice on the employee since representatives of the workers committee were not presented with an opportunity to verify the veracity of the minutes.

3. The Chairperson of the Appeals Committee erred and acted grossly unfairly in relying on counsel from the legal representatives of the employer, thereby failing to act impartially in the circumstances.

4. The Appeals Committee erred in failing to give reasons for its decision to uphold the decision of the Disciplinary Committee.”
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1st Ground and 2nd Ground

The Disciplinary Committee (DC) ruled regarding the preliminary point about the minutes as follows;

“Findings

…..

A record of proceedings constitute all documents relating to this matter starting from the Memorandum of Inquiry, Loss Control Report, the Suspension Letter, the Charge Sheet and Minutes of Proceedings. So we would also want to highlight to all present here that we have on record that the Appellant signed on the documents mentioned above which the Committee feels that there may not be a prejudice since the member signed for the minutes.

On the third issue, we just want to highlight that if the Appellant really feels that it is necessary for all members present to sign the minutes this is our findings as the Appeal Committee and I will ask my colleagues to add if there is any need to clarify anything.”

The  Disciplinary  Committee  certainly  ruled  on  the  applicant’s  preliminary  point  on  the

minutes. It dismissed the point on the basis that appellant herself signed the minutes thus endorsing the accuracy of the minutes. The 1st ground for review is wrong to allege that the Disciplinary Committee did not rule on the point. The 2nd ground relies on the Code of Conduct

which provides under “Rights of Parties” thus

“5(h) The Secretary/Advisor shall prepare a record of hearing proceedings, which shall be duly signed by all committee members and kept for at least 12 months.”

The  Disciplinary  Committee’s  position  was  that  the  Code  referred  to  the  record  of  all

documents not just the minutes.  In other words, there was no requirement for all members to

sign the minutes but the record.  In any event both the Chairperson and Appellant signed the

minutes. This Court is not persuaded that the Code was violated or violated in a significant

manner. It appears that Appellant has issues with the accuracy of portions of the minutes. Sadly,

that point is not made in the grounds for review set out above. The grounds just allege prejudice

without specifying which portions are inaccurate and the impact thereof on the verdict.
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3rd Ground

The ground is based on the following excerpt from the minutes,

“SAM: Splendid, that will give us the opportunity to ventilate the true record. My learned colleague is saying since you have an audio recording might we also require that as well.

LT. I will have to consult my Legal Counsel first.

SAM… The second issue is in reference to the Honourable chair, this is done politely and respectfully, we heard you say you want to consult your Legal Counsel and we want to politely ask if this was a slip of the tongue or also the counsellor representing you is the Honourable chairperson. Our understanding is that the panel is forced to be impartial.

LT. It was a slip of the tongue.”

This matter is not pursued anywhere else in the minutes. Neither in his affidavit or heads does

appellant show how the “slip of tongue’ amounted to bias against him.  The ground is based

on speculation rather than substance.

4th Ground

The Appeals Committee (AC) made “Findings” which dealt with appellant’s grounds of appeal

(a) to (d).
Each of the grounds were dismissed and the reasons therefore are given.
The

findings conclude by dealing with the “Penalty”.
It is not clear how Applicant missed the

reasons for the dismissal of her appeal by the AC. However, the point is that the reasons were

given and they are on record, thus this ground is baseless.

CONCLUSIONS

It is worth reciting the quote in Respondent’s heads of argument.

“While it is true that the duty to act fairly and listen to both sides lies upon everyone who decides anything, one should be careful not to treat administrative tribunals as though they were courts of law…We should not lose sight of the fact that one is here dealing with disciplinary hearing presided over largely by laymen. Therefore, they cannot be expected to observe all the finer niceties that would have been observed by court of law.”

Per Geo Quinot in Administrative Law”
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All the grounds for review in casu lack substance and cannot amount to the “gross irregularity” referenced in Section 92EE of the Labour Act. They are insubstantial.

Wherefore it is ordered that

1. The application for review be and is hereby dismissed; and

2. Each party shall bear its own costs.

G MUSARIRI

Concurring,
J-U-D-G-E

B CHIVIZHE JUDGE

