IN THE LABOUR COURT OF
JUDGMENT NO LC/H/165/24

ZIMBABWE HARARE, 23 JANUARY, 2024
CASE NO LC/H/915/23

& 12 APRIL 2024

CHARLES MSIMANGA
APPELLANT

GOLDEN VALLEY MINE
RESPONDENT

Before the Honourable G. Musariri, Judge:

For Appellant
- Mr G. Ncube, Attorney

For Respondent
- Mr B. Ziwa, Attorney

MUSARIRI, J:

Appellant appealed to this Court against his dismissal from employment by Respondent. The appeal is provided for by Section 92D of the Labour Act Chapter 28:01 as read with Rule 19 of the Labour Court Rules S.I. 150 of 2017. Respondent opposed the appeal. The sole ground of appeal read as follows;
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“1.
The Appeals Authority a quo erred and grossly misdirected itself in fact and in law by upholding the verdict of guilty and penalty of dismissal meted by the disciplinary hearing of 30 November 2022 when such verdict and penalty by the facts or law in that:

a) There was no evidence led that proved that the appellant’s exercise of discretion in the

disciplinary hearing of 31st October 2022 amounted to misconduct.

b) At law, the appellant’s exercise of discretion could not be termed misconduct unless it

was shown that his discretion was exercised unreasonably or improperly, and this was not shown.”

The Appeals Hearing Authority upheld the decision of the Disciplinary Authority thus;

“Findings;

a) The workers committee representatives who participated in the disciplinary hearing have no jurisdiction to represent managerial employees.

b) The accused has a case to answer and is guilty of committing an offense.

c) The misconduct goes to the root of the employment contract and employer has lost trust in the Appellant.

d) That the decision of the disciplinary authority has merit and is hereby upheld.”

The decision of the Disciplinary Authority does not appear in a discrete document. However, it can be gleaned from minutes of the hearing the relevant parts of which read;

“Mr Ken Burl:
Charles the company is charging you with S.I. 15 of 2006 Section 4(f) Gross incompetency or inefficiency in the performance of his/her work.
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The Company strongly believes that you did not

apply your mind to the matter in a case which involved theft of

gold in a hearing that you presided over on the 31st of October

2022…

Charles Msimanga:
As far as I am concerned there was no case to answer and if there

was any person aggrieved by the verdict they were supposed to

appeal against the ruling. And there was no evidence of theft of

gold tied to the guys involved.

Ken Burl:
The charge is you failed to apply your mind in a case which you presided

over concerning giving false evidence, not gold theft.

Charles Msimanga:
The complainant did not substantiate the charge…

Ken Burl:
Did you see the CCTV footage?

Charles Msimanga:
Yes, I did

Ken Burl:
The three accused’s what were they doing?

Charles Msimanga:
I am not sure

Ken Burl:
This is part of the reason why the Company strongly believes that you did

not apply your mind in this matter, you saw what was on that CCTV footage.

Charles Msimanga:
The other guys were standing around whilst one guy was seated and filling

in his H.I.R.A. forms.
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Ken Burl:
You are Senior Management, and you still believe you never saw anything

wrong in the case of the three accused by coming out with a no case to answer verdict?

Charles Msimanga:
I do not understand why you are charging me with gross incompetence `

when I held the hearing and came out with a verdict with the input of the

disciplinary committee.

Ken Burl:
What happens on the mine in an investigation that leads to a disciplinary

hearing when one member of a crew is found guilty of a case involving theft?

Charles Msimanga:
Dismiss the whole lot.

Ken Burl:
And what did you do?

Charles Msimanga:
Situations differ. Situations underground differ from situations on

surface…

Ken Burl:
I have heard what has been said in the matter, and I find your client

Charles Msimanga guilty as charged. The penalty is instant dismissal. You

can appeal if you so wish….”

Appellant worked for Respondent as a Human Resources Manager at Kadoma. As part of his duties, he conducted disciplinary hearings including the one in this matter. He was essentially found guilty of mishandling the hearing ‘by failing to apply his mind to the matter.’ Respondent was apparently displeased by the not-guilty verdict which appellant and the disciplinary committee returned.
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The record of the disciplinary proceedings which appellant presided over was not placed before this Court. It is not clear what exactly was the evidence led in those proceedings. The employer made much about CCTV footage relied on. The sketchy details of the video set out in the minutes above do not give a clear picture of what was shown. It appears that the employer strongly believes that the evidence should have led to a guilty verdict. Whether that is correct or not, this court is not in a position to determine in the absence of the relevant record.

The employer’s remedy was an appeal against the not-guilty verdict. Same is contained in the Code used that is the National Employment Code S.I. 15/06 which provides that;

“8(3) A person or party who is aggrieved by a decision made in terms of Section (2) may, in writing, note an appeal within seven working days with the Appeals Officer or Appeals Committee.”

Instead of seeking to correct the allegedly “wrong decision” via the appeal provided above, the employer chose to discipline the employee for “incompetence.” The reasons for dismissing the employee are sketchy and insubstantial and thus inadequate. A disciplinary authority is required to give adequate reasons for its decision. Failure to give adequate reasons has the same effect as failure to give reasons which vitiates proceedings.

See PG Industries v Bvekerwa 2016(2) ZLR 14(5)

Per Gowora JCC at P17B

“A court is obliged to give reasons for its judgment to inform the parties on its reasons for the decision. A failure to give reasons is an irregularity which has the effect of vitiating proceedings.”
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Wherefore it is ordered that,

1. The appeal be and is hereby allowed;

2. The dismissal from employment of appellant by respondent is set aside;

3a. Respondent shall reinstate appellant without loss of salary and benefits, or

3b. Respondent shall pay appellant damages for loss of employment in a sum either agreed by the parties or assessed by this Court.

G. MUSARIRI J-U-D-G-E
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