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MAWADZE J:
On 14 June 2013, I granted the applicant leave to file an additional supporting affidavit in the matter which was before me; an application for rescission of judgment and upliftment of bar. Advocate Mpofu for the first respondent immediately expressed displeasure with my ruling and sought leave to appeal to the Supreme Court against the interlocutory order I had granted. I granted the applicant leave to appeal and indicated that I will give my reasons for allowing the filing of an additional supporting affidavit by the applicant. I now proceed to do so.

The reasons I shall proceed to discuss in this judgment relate to an interlocutory application made by the applicant in terms of Rule 235 of the High Court Rules 1971 which relates to filing of further affidavit after an answering affidavit has been filed. Before I discuss the reasons for the order I granted I believed I should outline the background facts of the matter.


On 5 April 2012 the first respondent filed a court application in HC 3847/2012 (as the applicant) in her capacity as the guardian and agent of the two children, Rumbidzai Benhilda Mombo and Tatenda Desmond Mombo in which she sought an order setting aside the appointment of the applicant (then second respondent in HC 3847/12) as the Executrix dative of the estate of the late James Desmond Mombo. The applicant filed a notice of opposition on 23 April 2012 and the first respondent filed an answering affidavit on 7 June 2012. The first respondent proceeded to file heads of argument on 10 August 2012. The applicant did not file any heads of arguments as is required in terms of Rule 238 (2b) of the High Court rules and was barred. The matter (HC 3847/12) was dealt with by brother CHITAKUNYE J who granted the following order:-

“ IT IS ORDERED THAT;-

1. The first respondent’s decision made on 27 February 2012 to confirm his earlier decision made on 24 October 2011 to appoint the second respondent as Executrix Dative of the estate of the late James Desmond Mombo be and is hereby set aside.
2. Anything done by the second respondent at the basis of her appointment on 24 October 2011 as executrix Dative of Estate late James Desmond Mombo be and is hereby set aside.

3. The first respondent be and is hereby ordered and directed to appoint a neutral executor, with competence and experience, as authorised by the parties, within seven (7) days of the date of this order being granted.

4. The third respondent be and is hereby directed to register a caveat on a certain piece of land situated in the District of Salisbury, called stand 889 Bluffhill, Harare registered in the name of the late James Desmond Mombo under Deed of Transfer No. 10214/2000 and such caveat to remain in force until final determination of this matter either in the court of first instance or on appeal.

5. Subject to paragraph 6, the applicant’s costs be borne by the second respondent in her personal capacity on attorney/client scale.

6. No order of costs be and is hereby granted against the first respondent and third respondent unless one or other or both of them opposes the relief sought by the applicant, in which event the applicant’s costs on attorney/client scale, be and is hereby granted against one or other or all the first, second and third respondent, the second respondent in her personal capacity, jointly and severally, the one paying the other to be absolved.”
The Master of the High Court and the Registrar of Deeds were the first and third respondents in HC 3847/12.

I now turn to the facts leading to the interlocutory application.

On 22 November 2012 the applicant in this case filed an application for the rescission of the judgment granted by CHITAKUNYE J in HC 3847/12 in terms of Rule 63 of the High Court Rules and the removal of bar in terms of Rule 84 of the same Rules. The applicant seeks the following order;-

“IT IS ORDERED THAT;-
i) Default judgment granted under case No. HC 3847/12 be and is hereby rescinded.

ii) The bar in operation for want of filing heads of argument be and is hereby uplifted and the applicant is hereby ordered to file heads of argument within 5 days of this order.

iii) There be no order as to costs.”

In support the application for rescission of judgment and upliftment of the bar the applicant in her founding affidavit explained that her erstwhile legal practitioners Messrs Mupindu and Mugiya Law chambers, specifically Mr Mupindu failed to file heads of argument although she had been made to believe that Mr Mupindu would timeously file such heads of argument. The applicant states that she was surprised on the date of hearing that Mr Mupindu had not filed the heads of argument. To compound her woes she also learnt that she had been barred and as a consequence a default judgment against her was granted. The applicant makes it clear in the founding affidavit that her erstwhile legal practitioners are to blame for their laxity in their failure to observe this court’s rules. The applicant passionately begs and pleads with the court not to visit the sins of her erstwhile legal practitioners upon her.
In respect of the prospects of the success the applicant believes she has prospects of success in the main matter as the Master properly appointed her as the Executrix Dative of the Estate on account of her being the surviving spouse. It is the applicant’s contention that thereafter she proceed to properly administer the estate in terms of the law and has since transferred the sole asset of the estate, an immovable property into her name.


Attached to the applicant’s affidavit are a number of Annexures which include a copy of her marriage certificate to the late James Desmond Mombo, letter from the Registrar of marriages confirming the authenticity of the said marriage certificate, Letters of Administration appointing the applicant as the Excutrix Dative of the Estate of the late James Desmond Mombo and the First and Final Liquidation and Distribution Account of the Estate.


The first respondent on 4 December 2012 filed a notice of opposition. The first respondent in the opposing affidavit stated that the applicant was in wilful default and that there are no prospects of success in the main matter. A legal practitioner Mr Canaan Dube filed a supporting affidavit to the first respondent’s opposing affidavit. On 12 February 2013 the applicant filed an answering affidavit and heads of argument were filed on 22 February 2013. The first respondent in turn filed heads of argument on 26 April 2013 and the matter was set down for hearing on 14 June 2013.

I now turn to the basis of this interlocutory application.


On 12 June 2013, two days before the hearing of the application, the applicant caused to be issued by the Registrar a notice of intention to apply for leave to file a further affidavit at the hearing on 14 June 2013. Attached to this notice is a supporting affidavit by the applicant’s erstwhile legal practitioner in HC 3847/12 Mr Simon Mupindu dated 11 June 2013 in which he seeks to place on record the fact that he is to blame for the failure to file heads of argument in the main matter HC 3847/12 culminating in a default judgment being granted against the applicant.


At the commencement of the hearing on 14 June 2013 Advocate Uriri made an oral application in terms of Rule 235 which provides as follows;-


“ 235 Further affidavits

After an answering affidavit has been filed, no further affidavit may be filed without the leave of the court or a judge.”

Advocate Uriri submitted that the basis of this application was that after he 

had been briefed by counsel for the applicant ( Messrs C. Mutsahuni Chikore & Partners) to argue the matter he realised the need to have on record a supporting affidavit from the applicant’s erstwhile legal practitioners Mupindu and Mugiya Law Chambers explaining their failure to file heads of argument in HC 3847/12.

Advocate Uriri further submitted that he inquired why the supporting 
affidavit had not been filed either with the founding affidavit or answering affidavit and the explanation he received from the instructing counsel was that the instructing counsel was of the misplaced view that such a supporting affidavit was not necessary, a view Advocate Uriri does not share.

Advocate Mpofu for the first respondent vigorously opposed the application to 
accept the filing of the supporting affidavit by Mr Simon Mupindu. Advocate Mpofu took the point that the purported supporting affidavit was issued by the Registrar just two days before the hearing. In argument Advocate Mpofu made the point that the circumstances for not initially filing the supporting affidavit cannot be explained from the bar by Advocate Uriri. Advocate Mpofu argued that such an application cannot be made orally but in writing. In fact Advocate Mpofu submitted that R 235 should read together with R 226 which deals with nature of applications either in form of court applications or chamber applications. Advocate Mpofu urged the court to take note of the applicant’s dilatory nature in dealing with this case which conduct can also discerned in HC 3847/12. Advocate Mpofu submitted that no proper application in terms of R 235 has been placed before the court as Advocate Uriri has not made a proper application in writing.

It was after hearing the submissions from Advocate Uriri and Advocate Mpofu that I granted leave in terms of R 235 for the applicant to file the affidavit by Mr Simon Mupindu. Advocate Mpofu is of the view that I erred in this respect and would want to take the matter up with a higher court. I found no need to deny him leave to appeal against this interlocutory order.

I now deal with the reasons which informed my decision.


It is clear that the application made by Advocate Uriri for leave to file the supporting affidavit is informed by the wise words of MUTAMBANENGWE J in Cobra & Wild Cat (Pvt) Ltd v Tundu Distributors ( Pvt) Ltd 1990 (1) ZLR 133 (H) at 135 G – 136A wherein the Learned Judge had this to say;
“ Where, as implied in the applicant’s affidavits in this case, the allegation is made which amounts to charging a legal practitioner of gross dereliction of duty, and a fragrant violation of this court’s rules, it is my view that it is incumbent upon the applicant to afford the legal practitioner involved an opportunity to condemn himself, if that be the case from his own mouth, he should be asked to swear an affidavit as to the facts for which he is blamed. Failure to do so on the part of the applicant particularly after his attention has been drawn to need to do so as in this case must inevitably lead the court to draw the necessary inference that the applicant is not being truthful.”

It is not in dispute that a default judgment was granted in HC 3847/12 as a result of failure by the applicant’s erstwhile legal practitioner Mr Simon Mupindu to file heads of argument. The applicant makes this point clear both in the founding and answering affidavits. The first respondent does not put this fact into issue at all. What therefore is in issue in my view is whether the sins of Mr Simon Mupindu should be visited upon the applicant.

It is common cause that the applicant did not include Mr Simon Mupindu’s supporting affidavit as part of either the founding or answering affidavit. One has to appreciate the applicant’s predicament. The same legal practitioner according to her had not acted in her best interests resulting in her being barred and a default judgment granted. While it was prudent to place on record Mr Simon Mupindu’s affidavit timeously, I do not share the view that the door should be completely shut and deny the applicant such an opportunity albeit, at the time of hearing.


My view is that R 235 provides for such leave to file further affidavits being granted by either the court or the Judge. Simple interpretation means that where such leave is granted by a Judge it implies that such leave is granted by a Judge of this court sitting otherwise not in open court – See Rule  3. By implication this means that such leave may be granted by the court, which in my view means that in proper circumstances an application for such leave can be made in court orally and not necessarily in writing. In fact R 235 does not indicate that a party seeking such leave from the court or a Judge should do so only in writing. I am not persuaded by the point taken in argument by Advocate Mpofu that R 235 should be read with 226. Even if one was to adopt that approach the conclusion cannot be that oral applications cannot be made in terms of R 235. R 226 (1) provides as follows;-

“ 226 Nature of applications

(1) Subject to this rule all applications made for whatever purpose in terms of these rules or any other law, other than applications made orally during the course of hearing shall be made;-

(a) as a court application, that is to say, in writing to the court on notice to all interested parties; or

(b) as a chamber application, that is to say in writing to a Judge.” (emphasis is mine).

It is therefore clear that R 226 (1) makes provisions for oral applications made during the course of a hearing.


I am satisfied that this a proper case in which I can properly exercise my wide discretion and allow a further affidavit to be admitted in terms of R 235 on the basis of an oral application. The applicant has given an explanation which is not disputed and excludes mala fides. I am of the view that Advocate Uriri has given a satisfactory explanation why the supporting affidavit was not filed earlier. These are matters upon which blame should not be placed on the applicant. Above all I am not satisfied that there is any prejudice occasioned to the first respondent if such leave was granted to allow the filing of Mr Simon Mupindu’s supporting affidavit. I am fortified in this finding by the views expressed by SMITH J in Silver Trucks (Pvt) Ltd & Anor v Director of Customs & Exercise 1999 (1) ZLR 490 at 493H-494A in which he quoted with approval Hoffman AJ in Kasiyamhuru v Minister of Home Affairs & others 1999 (1) where the Learned Judge said;-
“ In my view the authorities do not restrict the discretion of the court in the manner suggested. I think if there is an explanation which negatives mala fides or culpable remissness as the cause of facts or information not being put before the court at an earlier stage, the court should incline towards allowing affidavits to be filed ………………..But there must be a proper and satisfactory explanation as to why it was not done earlier, and what is also important, the court must be satisfied that no prejudice is caused to the opposite party which cannot be remedied by an appropriate order of costs.”

In conclusion therefore I am of the view that an oral application can be made in terms of R 235 of the High Court rules in proper circumstances. I am satisfied that a proper explanation has been given why the affidavit by Mr Simon Mupindu was not filed timeously. The error of judgment by the applicant’s current legal practitioners cannot be the basis to deprive the applicant the opportunity to place before this court all relevant facts and information of the case to enable the court to make an informed decision. There is no prejudice caused to the first respondent if the supporting affidavit is filed at this stage.


It is for this reasons that I granted the order sought. For the avoidance of doubt I granted the following order;-


IT IS ORDERED THAT;-

1) The application for leave to file a further supporting affidavit by Mr Simon Mupindu in terms of R 235 of the High Court Rule 1971 be and is hereby granted.

2) The application by the first respondent for leave to appeal against this interlocutory order be and is hereby granted.

3) Costs be costs in the cause.

C. Mutsahuni Chikore & Partners, applicant’s legal practitioners
Messrs Dube, Manikai & Hwacha, 1st respondent’s legal practitioners.


