

IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO.LC/H/16/24 HARARE, 23 OCTOBER, 2023		CASE NO. LC/H/463/23
AND 29 JANUARY 2023
In the matter between
MAXWELL ZIHOWA
Appellant
Versus

SHAMVA GOLD MINE
Respondent





Before The Honorable L. Hove, Judge:

For Appellant	: Mr.L. Pwanyiwa For Respondents : Mr.W. Musengwa

HOVE J:


This is an appeal against the respondent’s (employer’s) decision to find the appellant guilty of ‘Theft or fraud’.
The factors which gave rise to the allegations against the appellant were that illegal panning activities were taking place in and around 9E30 Western Haulage at the employer’s mine.
Security details and an overseer miner had detected illegal blasts in the section. An investigating team that was set up found that panning activities had taken place.
The appellant who was employed by the employer as an assistant overseer minor who supervises activities in the area around 9E30 West Haulage on a rotational basis was accused of failing to supervise his subordinates and it was also alleged that the illegal panning activities occurred under his watch and he did not do anything to cub the illegal activities.
The blasted area could easily have been detected by the appellant or other persons due to its site.
Security personnel who investigated the panning activities at the mine found that there was a syndicate of organized illegal panning activities in the appellant’s section and it was alleged that the appellant was involved and participated in the theft of gold ore.
The employer charged the appellant with acts of misconduct. The appeal
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The appellant was found guilty of theft by the disciplinary committee. He appealed to the appeals Committee which dismissed his appeal. Dissatisfied with the decision of the appeals Committee, the appellant noted this appeal to the labour court. His grounds of appeal are that;
I. The appeals committee, as did the disciplinary committee, grossly misdirected itself on the issues of fact that no reasonable person exercising their mind would arrive at that conclusion and thus amounting to an error at law in that;
II. There was no evidence or anything to show that appellant committed the alleged theft. The committee erred in not finding, as it must have done, that appellant was wrongfully charged and convicted.
It is clear that what grieves the appellant is the fact that there was no direct evidence against him and that he should not have been convicted on the basis of hear say evidence. He argued that hearsay evidence was used to convict him. It was argued that the disciplinary committee and in turn, the appeals committee relied on a security report which was generated by the security department and took into account testimonies from unnamed individuals which were not brought before the disciplinary committee to test the probative value of their statements.
The appellant further argued that the disciplinary committee had relied on circumstantial evidence and placing reliance on the case of Moyo v the state SC 65/13.
In the determination of Labour matters a disciplinary committee or in this case, the appeals committee are, like the Labour Court, not bound by rules of evidence such as those that are applicable in criminal cases. Section 90 A of the Act provides that strict rules of evidence do not bind the Court in the determination of Labour disputes. The court may ascertain any relevant fact by any means that it deems fit and is not unfair or unjust. Domestic tribunals, like the Labour Court, are not bound by the strict rules of evidence. They are allowed to follow their own processes. The appellant was given access to the security report well before the hearing.
In the case of Ebrahim v Pittman NO 1995 (1) ZLR H 184-185 and Govan v Skidmore 1952 (1) SA 732 at pages 733-734 the Court stated the trite position of law that
“… in general, in making inferences in a civil case, the Court may go upon a mere preponderance of probability although in so doing does not exclude every reasonable doubt”
It can therefore be not accepted that the standards set out in the Moyo v the State (supra) are the same standards applicable in a Labour domestic tribunal. It is only in criminal cases that inferences drawn from facts be such that no reasonable doubt of their propriety and correctness is left. In civil cases, however,
“one may be balancing probabilities select a conclusion which seems to be the more natural or plausible conclusion from amongst several conceivable ones, even though that conclusion be not the only reasonable one.”
The domestic tribunal aquo could balance probabilities and select a natural or plausible conclusion. The circumstances taken into account by the tribunal aquo were that the thefts of gold ore and the illegal panning was occurring in the area supervised by the appellant and in one of the considered incidences, the illegal panning was accepted to have been by insiders. The appellant did not report the illegal panning. He was implicated as being part of the

syndicate and he admitted to having failed to do proper re-entry procedures and he said it was an oversight on his part. He knew that there were illegal blasts at 9E30 and that insiders, that is fellow employees were responsible for the illegal panning and he failed to report the illegal panning activities. He admitted that he had not done proper re-entry procedure in accordance with the mining industry rules and regulations. The appellant was selectively applying the re- entry procedures.
In the light of the evidence and the fact that the illegal panning was in the area under his supervision coupled with his admission that he had not reported the incidence, it cannot be stated that there was no evidence, there was circumstantial evidence which was sufficient to find the appellant guilty on a balance of probabilities. The Court aquo balanced probabilities and found that the case had been proved. There was no unreasonableness on the part of the tribunal aquo. in such circumstances this court cannot interfere with the decision of the
tribunal aquo’s finding of facts. See the case of Hama v National Railways Zimbabwe 1996
(1) ZLR 664.
I find no gross unreasonableness in the manner that the tribunal a quo proceeded. In the result, I find no merit in the ground of appeal and make the following order;Order
The appeal, being without merit, it be and is hereby dismissed.

