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PATEL J:
The Senior Regional Magistrate for Masvingo Province has referred this matter to the Registrar for guidance on the following facts.


The accused was convicted of assault on his plea of guilty. The charge arose from a misunderstanding between the complainant and the accused, who was drunk at the time. In the ensuing fist fight, the accused struck the complainant on the head with a stone. As appears from the medical report produced in evidence, the complainant sustained a 5cm long and 2cm deep scalp laceration thereby exposing a fractured skull. According to the examining doctor, the force used on the complainant was severe and he is likely to suffer from epilepsy as a result.


The accused is a 21 year old first offender. The Community Service Officer who interviewed him recommended him to be fit for community service. He was sentenced to 6 months imprisonment of which 3 months were suspended on condition of good behaviour. The remaining 3 months were suspended on condition that the accused performs 105 hours of community service at a local primary school.

The learned Senior Regional Magistrate queried the sentence imposed as being too lenient. She takes the view that the weapon used, the part of the body attacked and the injuries sustained indicate that this was a very serious assault, bordering on attempted murder and warranting a stiffer penalty.

The trial magistrate disagrees and robustly defends the sentence that he imposed. In his view, the circumstances leading to the assault, i.e. the misunderstanding between the parties, the resultant fist fight and the subsequent strike on the complainant’s head, do not border on attempted murder. Having regard to the provisions of section 89(3) of the Criminal Law (Codification and Reform Act [Chapter 9:23], he does not believe that the accused intended to inflict serious bodily harm, because he was in a drunken state when he engaged in fisticuffs with the complainant. He relies in this respect on the decision in State v Ndhlovu (2) 1965 (4) SA 692 (A) at 695, where Holmes JA described intoxication as “one of humanity’s age-old frailties” which may reduce the moral blameworthiness of a crime and may even evoke a touch of compassion on the understanding that “man, seeking solace or pleasure in liquor, may easily over-indulge and thereby do the things which sober he would not do”. The learned Resident Magistrate also relies on the facts that the accused pleaded guilty and that he was a first offender who was amenable to reform if kept out of prison. He takes the view that the sentence imposed would prove to be a powerful reformative and deterrent influence upon the offender and would benefit not only himself but also the community at large.


Section 89(3) of the Criminal Law Code sets out the factors to be taken into account in sentencing an accused convicted of assault. It provides as follows:

“In determining an appropriate sentence to be imposed upon a person convicted of assault, and without derogating from the court’s power to have regard to any other relevant considerations, a court shall have regard to the following –

(a) the age and physical condition of the person assaulted;

(b) the degree of force or violence used in the assault;

(c) whether or not any weapon was used to commit the assault;

(d) whether or not the person carrying out the assault intended to inflict serious bodily harm;

(e) whether or not the person carrying out the assault was in a position of authority over the person assaulted;

(f) in a case where the act constituting the assault was intended to cause any substance to be consumed by another person, the possibility that third persons might be harmed thereby, and whether such persons were so harmed.”


In the instant case, the only factor that is not evident from the record is the age of the complainant. Apart from this, it appears from the trial magistrate’s response that he did take into account all the relevant factors enumerated in section 89(3). Moreover, the circumstances giving rise to the assault were such that it would prove difficult to attribute to the accused the requisite mens rea for a charge of attempted murder. However, it seems to me that the trial magistrate gave undue weight to the fact that the accused’s mind was addled by alcohol. While it may be proper, in appropriate circumstances, to invoke intoxication as a mitigatory factor diminishing the gravity of the offence, the court cannot disregard the severity of the consequences flowing from the accused’s conduct. As was clearly recognised by Holmes JA in Ndhlovu’s case (supra) at 695, “one is weighing the frailties of the individual with the evil of his deed”. In this case, the injury inflicted upon the complainant was not only severe but carries the likelihood of permanent disability in the form of epilepsy. In my view, the accused’s drunken state clearly cannot detract from the drastic nature of the injury sustained.


Having regard to all of the facts in casu, I am inclined to agree with the learned Senior Regional Magistrate that the sentence imposed upon the accused is too lenient. Although the facts do not necessarily warrant an effective custodial term, a longer sentence of 18 months imprisonment, wholly suspended on conditions of good behaviour and community service, would have more appropriately met the justice of the case

In the premises, although the conviction of the accused is confirmed, I decline to confirm the sentence imposed upon him as being in accordance with real and substantial justice.

UCHENA J:
I concur.

