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NICKSON BUSU
APPLICANT

FIDELITY LIFE ASSURANCE COMPANY LIMITED



1st RESPONDENT
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E.N. Matsanura (Legal Practitioner)

O. Kondongwe (Legal Practitioner)

KUDYA, J:

This is an application for the quantification of damages due to the applicant employee following his successful review application with the Labour Court in a labour dispute pitting him and the respondents.

Applicant is seeking to be paid a composite USD 428 360-01 being backpay from the date of his unlawful dismissal to the date of the success of his review application and 48 months damages in lieu of reinstatement. The respondent employer is opposed to the grant of such relief. It reasons that applicant is only entitled to 6 months worth of damages at the rate of US 486 as per his contract of employment. It argues further that applicant has not had evidence to show that he is entitled to what he is claiming. In the result the respondent prays that the application be thrown out or that it at least succeeds to the extent of the 6 months it has suggested. A reading of the papers filed of record shows that there is no contest as to the fact that applicant has to be paid.
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In motivating his application the applicant has stated in his founding affidavit that he is entitled to 107 months salary from September 2013 to July 2022 the date of judgement. Fuel allowance for 107 months School fees benefit for 8 years and bonus for 8 years. Added to that is the 4 years damages already referred to above. He attaches to the papers a payslip for September 2013 and say that the net salary is US 2180,83 per month. What is surprising about his alleged salary is that it does not in any way tally with what is contained in his contract of employment. He attaches to his papers a contract which excludes the part which talks about his salary entitlement. That information is availed by the respondent in its attachment of the full contract of employment. The court is therefore convinced that the full terms of his salary are as contained in the full contract of employment. The court will thus use the figures of US 486 for the computation of the applicant’s entitlement.

It is settled that if a party does not take the court into confidence and conceal material information he is not worthy of the court’s assistance. See Nehanda Housing Cooperative Society and Anor v Moyo and Others HC-H-987-15.

It is patently clear to the court that the truncated version of the contract of employment supplied by the applicant does not tell the full story of the applicant’s salary.

Having concluded on the salary scale to be used what remains for the court to determine is whether applicant has made out a case for the damages and back pay which he is claiming. It is settled that an employee has the duty to mitigate his loss from the date of dismissal. See Ambali v Bata 1999(1) ZLR 417(S). In the case at hand all that applicant tells the court is that the economy has been and is dry with dearth of job opportunities so he has to be paid from when he lost his job to when he got judgement topped up by 4 years damages. It is clear from the record that there is no evidence of applicant’s attempts to get a job. He thus falls foul of the principle of mitigation of loss. To that extent he cannot claim backpay of 107 months citing ill job opportunities. His case is typical of one who was just waiting to be paid by the employer upon the success of his review. That is not in sync with the law. It is further settled that backpay and damages are 2 components of the same issue hence the mitigation principle can not be ignored in such a case. See Madhatter Mine v Tapfuma SC -51-14 It is also not clear how applicant’s case took a whole lot of months for him to claim that as backpay. If the matter had been prosecuted timeously and diligently applicant would have had to be paid within a reasonable time. The court is satisfied that cases of a similar nature of the applicant’s attract damages in the ranges of 3 years. It would thus be just and equitable that applicant be granted 3 years as damages. He would have been expected to have gotten a job within that period so
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damages should accrue to him to that extent. In the result the quantification application succeeds to the following extent;

IT IS ORDERED THAT

The quantification application being with merit it be and hereby succeeds. Applicant to be paid

	Salary for 36 months
	486 x 36
	=
	$17 496

	Fuel for 36 months
	36 months
	=
	$8100
	

	School fees for 36 months
	
	=
	$1749
	

	Bonus for 36 months
	
	=
	$1458
	

	Total
	
	=
	US$28 803

	
	
	
	
	


Bonongwe & Company, Applicant’s Legal Practitioners Dube, Manikai & Hwacha, Respondents’ Legal Practitioners

