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(1)     SIMON     MUPINDU     (2)      MUPINDU     LEGAL     PRACTITIONERS         (3)     CATHERINE     TATENDA     CHITOPOTA
v
(1)     SANDRA     MUPINDU     (2)     REGISTRAR     OF     DEEDS     N.O.


SUPREME COURT OF ZIMBABWE 
UCHENA JA, MATHONSI JA & MUSAKWA JA
HARARE: 12 SEPTEMBER 2025 & 19 DECEMBER 2025

J. Chirambwe, for the applicants
K. Chimiti, for the first respondent
No appearance for the second respondent 

IN CHAMBERS
UCHENA JA: 
[1]    	This is an opposed chamber application for condonation for the late filing of an appeal and extension of time within which to appeal.  The application is made in terms of                 r 50 (3) of the Supreme Court Rules, 2025. 

FACTUAL BACKGROUND
[2]    	The first applicant is married to the first respondent in terms of the old Marriages Act [Chapter 5:11].  The union was blessed with four children.  In 2014, the first applicant established a family Trust, registered under notarial deed of trust as the Shamba Charashika Bvumavaranda Trust MA 1452/14, with himself, the second applicant and the first respondent appointed as Trustees and their children designated as beneficiaries of the Trust.

[3]   	In 2024, after the marital relationship had deteriorated, the first applicant instituted summons proceedings for divorce.  Upon being served with the summons, the first respondent discovered that she was no longer reflected as a Trustee of the Trust.  Instead, she had been replaced by the third applicant in terms of a notarial deed of amendment of the Shamba Charashika Bvumavaranda Trust MA 1029/23.  The first respondent firmly denied ever consenting to, or having knowledge of this amendment.  She further disputed that the first applicant possessed the power to unilaterally remove her from her position as a Trustee.  In consequence, the first respondent filed an application in the High Court seeking a declaratory order for her reinstatement as a Trustee and for an order declaring the purported amendment to be null and void.

[4]   The first respondent argued that she had contributed to the establishment of the Trust, and that it was therefore improper for the first applicant to remove her from being a Trustee without her consent and without following the correct procedure.   She further argued that in any event, her removal had not been carried out in accordance with the provisions of the Deed of Trust.

[5]   The applicants opposed the application, raising an array of preliminary objections.  Among these, they raised the issue of lis pendens, contending that a divorce action under HCHF 222/24 was pending.  The applicants also contended that material disputes of fact existed.  They also alleged that the first respondent had misled the court by advancing falsehoods regarding the acquisition of the properties sold by the first applicant.  Finally, the applicants raised an objection of misjoinder, arguing that the second and third applicants were improperly cited. 

[6]    On the merits, the first applicant contended that the Trust was formed at his behest and at the time of its registration, there were no immovable properties acquired.   He argued that the first respondent’s inclusion as a trustee had been solely to satisfy the minimum requirement of three Trustees. 
DECISION OF THE COURT A QUO
[7]    	The court a quo dismissed the applicants’ preliminary points.  Regarding lis pendens, it found the argument devoid of merit, reasoning that the divorce action was not related to the application for a declaratory order, as it concerned only the first applicant and the first respondent.  The issue of material disputes of fact was dismissed with the court observing that the applicants had failed to identify with precision any facts which were genuinely and materially in dispute.  With respect to the third preliminary point, it found that there was no link between the alleged falsehoods and the cause of action, and thus rejected the point.  The court dismissed the last preliminary point in limine relating to misjoinder, holding that the second applicant, being a Trustee of the trust in question, and the third applicant, being a party against whom the relief of removal as Trustee was being sought, each had a direct and substantial interest in the proceedings.  In the result, all the preliminary objections were dismissed. 

[8]    	The court a quo found that the first respondent’s removal from being a Trustee of the Trust had not been done in accordance with the provisions of the Deed of Trust.  It reasoned that the decisive question was not whether the Trust had immovable property at its inception, but whether its founding purpose, to secure the properties of the first applicant and the first respondent for the benefit of their children, had been preserved. The court further established that two immovable properties had indeed been donated to the Trust, registered in its name, and subsequently sold by the first applicant in deliberate disregard of the first respondent’s rights.  Consequently, the court a quo granted the declaratory relief sought, declaring the amendment to the Trust null and void and reinstating the first respondent to her position as a Trustee of the Trust.

[9]    Aggrieved by the decision of the court a quo, the applicants lodged an appeal before this Court on 30 May 2025.   However, the appeal having been noted out of time, was rejected by the Registrar of this Court.  As a result, the applicants brought the present application, seeking condonation and extension of time within which to note an appeal against the judgment of the Court a quo.

RELIEF SOUGHT
[10]   The applicants humbly pray for the following relief:
“1. The application for condonation for non-compliance with r 44 of the Rules of the Supreme Court, 2025 be and is hereby granted.
2. The application for extension of time within which to file and serve a notice of appeal in terms of the Rules be and is hereby granted.
3. The notice of appeal shall be deemed to have been filed on the date of this order/ applicants shall file their appeal within (5) five days of the granting of this order.
4. Each party shall bear its own costs.”


SUBMISSIONS BEFORE THIS COURT
[11]  	Mr Chirambwe, counsel for the applicants submitted that the delay was not inordinate, noting that the appeal was filed four days after the dies induciae on 23 May 2025.  He explained that the delay arose from a miscalculation of the dies induciae from                          5 May 2025, the date when they got a copy of the judgment instead of the date when the judgment was handed down.  He stated that this was further compounded by miscommunication between first applicant and second applicant’s office and counsel.

[12]   Mr Chirambwe further argued that there were good prospects of success, given that the removal of the first respondent from being a Trustee was lawful and permissible at common law.   He stated that the founder of a Trust retains the authority to remove and appoint Trustees.  Counsel contended that the court a quo misdirected itself by disregarding the authorities cited in support of this position.  He further submitted that the court a quo had not considered the requirements of a declaratory order sought by the first respondent.

[13] 	Per contra, Mr Chimiti, counsel for the first respondent argued that the applicants’ explanation was inexcusable.  He submitted that, by their own admission, the Judge’s Clerk had informed the parties of the date on which, the judgment was handed down.  However, through lack of due diligence, they miscalculated the dies induciae.  He stated that the applicants ought to have been aware of the settled principle that the operative date of the judgment is the date when it is handed down and uploaded onto the Integrated Electronic Case Management System.

[14]   Further, Mr Chimiti disputed the existence of any realistic prospects of success on appeal.  He argued that the amendment to the Deed of Trust was fraudulently effected and in breach of its provisions.  He submitted that the amendment was a nullity as it recorded that the first respondent appeared before a notary public and consented by signature yet no such signature affixed to the relevant documents was produced.  Counsel stressed that condonation is not for the mere asking and that the applicants failed to demonstrate sufficient grounds to warrant the granting of the indulgence sought.

ISSUE FOR DETERMINATION
[15]   The issue for determination is whether the applicants have satisfied the requirements for an application for condonation for failure to comply with the rules of this Court and extension of time within which to appeal.    
  
APPLICATION OF THE LAW TO THE FACTS 
[16]   Condonation is the court’s discretionary act of forgiving a litigant’s failure to comply with its rules.  It is not an entitlement available on mere request but rather it is an indulgence granted only upon the establishment of good cause for the granting of the indulgence.  While its grant recognizes that a breach of the rules has occurred, it permits the infraction to be excused where fairness and justice so demand.  To obtain it, the applicant must fully account for the delay, furnish a candid and satisfactory explanation for the default and establish that the intended appeal carries some measure of merit.  Notably, the law does not approach these requirements in isolation.  They are considered cumulatively and compliment, each other in determining whether or not the application should be granted.   A weak explanation may be redeemed by strong prospects of success and conversely, strong prospects of success will not excuse a flagrant disregard of the rules.  The exercise is therefore a delicate balancing act.  In Maheya v Independent African Church 2007 (2) ZLR 319 (S) at 323B-C this Court, stressed the guiding principles as follows:
“The question for determination is whether the applicant has shown a cause for the reinstatement of the appeal.  In considering applications for condonation of non-compliance with its Rules, the court has a discretion which it has to exercise judicially in the sense that it has to consider all the facts and apply established principles bearing in mind that it has to do justice.  Some of the relevant factors that may be considered and weighed one against the other are: the degree of non-compliance; the explanation therefore; the prospects of success on appeal; the importance of the case; the respondent’s interests in the finality of the judgment; the convenience to the court and the avoidance of unnecessary delays in the administration of justice.” 


[17]   The applicants attempted to note an appeal on 30 May 2025.  The Registrar refused to accept it because the dies induciae had lapsed.  This application was filed on                           2 June 2025.  It is therefore clear that the delay in filing this application is not inordinate.

[18]   The applicants sought to excuse their non-compliance on the basis that they had miscalculated the dies induciae for noting the appeal, compounded by mis-communication with their counsel.  The first applicant, is an experienced legal practitioner and leads his own Law Firm, the second applicant.  It is inconceivable that a legal practitioner of his experience can fail to appreciate that the dies induciae of the period within which to note an appeal is calculated from the date the judgment to be appealed against was handed down. 

[19]  	 Prospects of success refer to the reasonable likelihood that an intended appeal, on being argued before the appellate court, may be decided in favor of the applicant.  They are not measured by the certainty of victory but by the presence of arguable grounds which carry sufficient weight to persuade a judge that the outcome on appeal could justifiably be different.  It is not enough that the case is arguable in the abstract, the issues must be of such merit as to carry a real fighting chance which can alter the judgment of the court a quo.  The South African Supreme Court in Smith v S 2012 (1) SACR 567 (SCA) at para 17 commented that:
“What the test of reasonable prospects of success postulates is a dispassionate decision, based on the facts on the law that a court of appeal could reasonably arrive at a conclusion different to that of the trial Court.  In order to succeed, therefore, the appellant must convince this Court on proper grounds that)) he has prospects of success on appeal and that those prospects are not remote but have a realistic chance of succeeding.  More is required to be established than that there is a mere possibility of success that the case is arguable on appeal or that the case cannot be categorized as hopeless.  There must, in other words, be a sound, rational basis for the conclusion that there are prospects of success on appeal.”


[20]  	The applicants take issue with the dismissal of all the preliminary points raised a quo.  In particular, they contend that the court a quo misdirected itself in rejecting the plea of lis pendens, given that the same issues remain extant in the divorce proceedings under HCHF 222/24.

[21] 	Lis pendens, also known as lis alibi pendens invokes the principle that where the same cause of action, between the same parties, involving the same subject matter, is pending before another court, the second action may be stayed.  Herbstein and van Winsen in The Civil Practice of the Superior Courts in South Africa 3 ed at pp 269, at pp 269-270 articulate the position thus: 
“If an action is already pending between parties and the plaintiff therein brings another action against the same defendant on the same cause of action and in respect of the same subject matter, whether in the same or a different court, it is open to such defendant to take the objection of lis pendens, that is, another action respecting the identical subject matter has already been instituted, whereupon the court, in its discretion, may stay the second action pending the decision in the first action.”


[22]  	The invocation of the plea however rests upon judicial discretion. See Mhungu v Mtindi 1986 (2) ZLR 171 (S); Supline Investments (Pvt) Ltd v Forestry Co of Zimbabwe 2007 (2) ZLR 280 (H) at 285 B..  In casu, the divorce proceedings are of a wholly different character.  They neither concern the declaratory relief sought in the court a quo nor do they involve the same parties or subject matter.  Therefore, the dismissal of this plea was justified.

[23] 	The further submission that the court erred in determining that no material dispute of facts arose is similarly devoid of substance.  The applicants suggested that factual disputes existed as to the first respondent’s alleged contribution towards the purchase of certain properties, and the third applicant’s role in the first respondent’s removal from being a Trustee.  This argument strays from the matter at hand.  The essential facts relevant to the determination of the dispute are common cause and were amply sufficient to enable the Court a quo to pronounce on the issues which were before it without recourse to oral evidence.

[24]  	As to the allegation of material falsehoods, the core issue is whether the removal of the first respondent from her position as a Trustee was lawful.  The source of the properties purportedly held in the Trust, or the means of their acquisition, was not relevant to the granting of the declaratory order.  Such considerations do not bear upon the resolution of the question before the court.  Accordingly, this preliminary objection had no merit.

[25] The applicants also impugned the court a quo’s rejection of their preliminary issue of misjoinder, asserting that no justification was provided for citing the second and third applicants as parties.  The court a quo correctly held, that both the second and third applicants have a direct and substantial interest in the proceedings: The second applicant by virtue of its office as Trustee, and the third applicant by reason of her contested appointment as a Trustee under the Notarial Deed of Amendment.  Their exclusion would have rendered the proceedings ineffectual.
[26]  	Regrettably, it must be observed that the preliminary points raised a quo which the applicants seek to appeal against are devoid of merit.  Officers of the court are enjoined to assist in the proper administration of justice, by not impeding it with objections which are manifestly devoid of merit. 

[27]  	It is common cause that the first respondent was a Trustee of the 2014 Trust.  In the wake of the breaking down of the marriage, the first applicant caused a unilateral amendment removing the first respondent from being a Trustee, which she challenged through the application for a declaratory order.

[28] 	To determine whether a Trustee has been lawfully removed, one must take into consideration the provisions of the Deed of Trust for the prescribed procedure for the removal of a Trustee.  If the Deed prescribes a procedure for the removal of Trustees, that procedure must be followed.  In the absence thereof, recourse must be had to the common law or statutory provisions, which empower courts to intervene in the interest of the proper administration of Trusts and the protection of beneficiaries.
[29]  	Clause 4.2 of the Deed of Trust vests the power of appointing and replacing Trustees exclusively in the beneficiaries. 
 
[30] 	The clause precludes any discretion outside the scope of the beneficiaries’ mandate. Thus, the first applicant’s act of removing the first respondent from being a Trustee of the Trust, without the approval of the beneficiaries was in direct violation of the intrinsic framework of the Trust.  The purported amendment was also procured through fraudulent means.  The first applicant purported that the first respondent consented to her removal from the position of a Trustee.

[31] In determining the application for a declaratory order the Court a quo at p 5 of its cyclostyled judgment said:
“There cannot be a sound and reasonable argument regarding the question whether or not the applicant is an interested party in the affairs of the Trust in casu.  The Trust was formed to secure the properties of the applicant and the first respondent and to benefit their children-------.  It is common cause that that two immovable properties were donated and registered in the name of the Trust and later sold in the ignorance of the applicant.  Her rights in the Trust and the affairs and properties of the Trust are clear for anyone to appreciate. The requirements of a declaratory order have been satisfied in this matter”.
       
 The findings by the Court a quo clearly establish that it considered that the first respondent had interests in the Trust and that the requirements of a declaratory order had been satisfied. It is in my view unlikely that the applicants’ intended appeal could succeed on appeal.

[32]   With the odds so decisively against the applicants’ prospects of success on appeal, I can find no basis upon which to ‘grant the applicants’ application.

[33]   This judgment has been referred to two judges of this Court for concurrence in terms of r 50 (7) of the 2025 Rules of this Court.

[34]  	In view of the finding that the intended appeal has no prospects of success on appeal it is ordered that:      
“The application be and is hereby dismissed with costs.”


MATHONSI JA		: 	I agree

MUSAKWA JA		:	I agree
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Mupindu Legal Practitioners, applicant’s legal practitioners.
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