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In the matter between: -
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Before Honourable Justice Jaravani J

Appellant In Person

For the Respondent: Mr K Ncube


JARAVANI J:

BACKGROUND
1. This is an appeal against a determination of the Respondent’s Work’s Council which upheld the guilty verdict and dismissal penalty that was imposed upon the Appellant by the Respondent’s Immediate Superior Tribunal.

1.  The Respondent raised points in limine to the appeal. The Court heard the points in limine and determined them extemporaneously before hearing the matter on the merits. Judgment was then reserved on the merits. This judgment is consolidated for the points in limine and the merits.

RESPONDENT’S POINTS IN LIMINE

1. [bookmark: _Hlk220619290]The Respondent raised points in limine to the effect that the Appellant was supposed to note his appeal to the labour officer not in this Court, the Appellant’s prayer for reinstatement without an alternative for damages is incompetent and the relief sought by the Appellant in paragraph (iii) of his prayer in the Notice of Appeal is indeterminate and inappropriate on appeal as it is a ground of review.

1. The Court made its ruling on the points in limine without repeating the parties’ submissions.   
  
1. The first point in limine was to the effect that the Appellant was supposed to note his appeal with the labour officer not this Court. The Court noted that there are conflicting decisions by this Court on this aspect. One line of cases postulates that a litigant who is aggrieved by a decision that is made in terms of an employment code may choose to either appeal to this Court in terms of section 92D of the Labour Act [Chapter 28:01], (hereinafter referred to as, “the Act”) or to a labour officer in terms of the proviso to section 101(5) of the Act- Ntini v Rydings College LC/H/80/2024 and Nyaeka v Harare Municipal Medical Aid Society LC/H/ 86/2024. Another line of cases postulates that a litigant who is aggrieved by a decision made in terms of an employment code should appeal to a labour officer in terms of the proviso to section 101(5) of the Act and there is no direct right of appeal to this Court- Kutiwa v Harare Municipal Medical Aid Society LC/H/43/24, Mahlangu v Hwange Colliery LC/MT/48/24 and Mutambirwa v Retvic t/a Tiger Wheels & Tyres Pvt Ltd LC/H 947/25. Rule 42 (1) of the Labour Court Rules, 2017, (hereinafter referred to as, “the Rules”), provides that: -
“Where a case similar or identical to the one being heard by the Court has been previously decided by it, any principle established by that case shall have persuasive authority”.
The Court may make an appropriate choice between the two divergent lines of caselaw on the basis of Rule 42(1) of the Court Rules.

1. The Court chose the view that a litigant may make a choice on the appeal forum to approach if aggrieved by a decision made in terms of a code. The provisions of the proviso to section 101(5) of the Act are permissive. Section 101(5) of the Act provides that: -
“Notwithstanding this Part, but subject to subsection (6), no labour officer shall intervene in any dispute or matter which is or is liable to be the subject of proceedings under an employment code, nor shall he intervene in any such proceedings.
Provided that at the conclusion of such proceedings and notwithstanding anything to the contrary in an employment code, at the instance of any party aggrieved by those proceedings may appeal to a labour officer within 30 days of the conclusion of the proceedings whereupon the labour officer shall attempt to conciliate the dispute in terms of section 93 or exercise any other power provided for in that section.”
The provisions of section 92D are also permissive. It provides that: -
“A person who is aggrieved by a determination made under an employment code, may, within such time and in such manner as may be prescribed, appeal to the Labour Court”
Both provisions repose prospective appellants against decisions made in terms of employment codes with discretion to choose both whether to note an appeal and the forum in which to note such appeal.

1. The Court’s decision on this aspect is in the interests of justice in the present case where the Appellant is not legally represented. The Respondent’s Code of Conduct is also replete with provisions for appeals to this Court. These also caused the appellant to invoke such provisions. Clauses 10.3, 11.2, 11.7 (c)   and 12.3 (c) of the Respondent’s Code of Conduct provide for such appeals. The fact that section 101(5) of the Act provides for an appeal to a labour officer from decisions in terms of a code, “notwithstanding anything to the contrary in an employment code” does not destroy the direct right of appeal to this Court because section 92D of the Act provides for a direct right of appeal to this Court against decisions made in terms of employment codes.

1. In the premises, the Respondent’s point in limine is hereby dismissed.

1. The Respondent’s second point in limine was that the Appellant’s prayer for reinstatement without an alternative for damages in incompetent. The position of the law per the caselaw that was cited by the Respondent is that it is incompetent for an adjudicating authority to grant an Order for reinstatement without an alternative for damages. This requirement emanates from section 89(2)(c)(iii) of the Act. Section 89(2)(c)(iii) of the Act requires determinations or Orders by this Court and, as a matter of practice, other labour adjudicative forums not prayers by litigants to specify an amount of damages to be awarded to an employee as an alternative to reinstatement. If a Draft Order makes a prayer for relief which the Court is not legally authorised to grant such a defect is not absolutely fatal to the proceedings because the Court may make an appropriate amended Order after the hearing. The ultimate Order to be granted remains the Court’s Order not a litigant’s Order.

1. In the premises, the second point in limine is hereby dismissed.

1. The Respondent also argued in limine that the relief sought by the Appellant in paragraph (iii) of his prayer was incompetent. Paragraph (iii) of the Appellant’s prayer reads as follows: - 

“The Respondent to follow fair disciplinary procedures in future.”
The Respondent submitted that this prayer could be appropriate on review not on appeal. The Court agreed with the Respondent and upheld its point in limine on this aspect. The Respondent’ s point in limine on this aspect is not dispositive of the matter. The Court struck out paragraph (iii) of the Appellant’s prayer.

GROUNDS OF APPEAL

1.  The appeal was based on four grounds namely that: -
“(a) The Appellant was charged with violating a non-existent Standard Operating Procedure regarding stopping upon the first appearance of an engine check-light.
(b) The Appellant followed the actual procedure (1.1.13.4 Procedure 3) and communicated as required.
(c) The disciplinary process was flawed and evidence of communication with the mechanic was ignored.
(d) The dismissal was unfair and unjustified given the circumstances.

1. It is noteworthy that the Appellant’s grounds of appeal do not directly address or contest any specific finding by the Respondent’s disciplinary authority. It is trite that an appeal must be directed against the actual decision that is appealed against- UZ v Jirira SC 45/2013 at p3. The Appellant’s grounds of appeal are mere statements which do not specifically contest the decision sought to be impugned on appeal. This should normally result in the striking of the appeal off the roll. The Court requested the parties to address it on the issue that ground of appeal (c) was couched in terminology which raises procedural issues so it was appropriate for review not appeal. The Appellant never made any meaningful submissions in response to that and ground of appeal (c) was struck out for that reason. The Court also raised the issue that ground of appeal (d) was too generic and imprecise in that it does not indicate the exact basis on which the Appellant alleged that his dismissal was unfair and unjustified. No meaningful submissions were made in response to that issue. Ground of appeal (d) was also struck out.  

1. The parties addressed the Court on the merits only on grounds of appeal (a) and (b).

MERITS

APPELLANT’S SUBMISSIONS

1. The Appellant submitted that he was charged for violating a non-existing Standard Operating Procedure, (hereinafter referred to as, “the SOP”). He further submitted that he complied with the procedure in the SOP 1.1.13.4 by stopping the vehicle after the first engine check-light and communicating with the mechanic. He also submitted that when the first stop light illuminated, he stopped, assessed the car and communicated with a mechanic who guided and advised him.

1. The Appellant also submitted that he communicated with a mechanic from the time he reported the defect until the vehicle stopped due to defects. He further submitted that he acted on the expert advice of the mechanic so his conduct neither violated the SOP nor constituted negligence. He agreed that the vehicle gave him a “STOP” sign from its dash board but he continued driving it on the advice of the mechanic.

1. The Appellant also submitted that dismissal was a disproportionate penalty in the circumstances. He prayed for the setting aside of his dismissal and his reinstatement.

    RESPONDENT’S SUBMISSIONS

1. The Respondent submitted that the charge that was preferred against the Appellant was for negligence. It further submitted that the Works Council determination dealt with the issue of whether the Appellant was negligent. It also submitted that the charge of negligence was based on the Appellant’s failure to stop after a “STOP” sign appeared on the vehicle dashboard. It then submitted that the Works Council made a finding of negligence against the Appellant on the basis of his failure to stop after a “STOP” sign appeared on the vehicle dashboard. It further submitted that the Appellant was not charged with failure to follow the required procedures.

1. The Respondent submitted that the Appellant formulated his own charge of failure to follow procedures and raised a defence against it. It also submitted that when the check-light appeared the Appellant performed the role of a mechanic and that was negligence on his part. It also submitted that any reasonable driver would not have proceeded with the journey after the vehicle produced a “STOP” sign.

1. The Respondent further submitted its code of conduct defines negligence as the failure by an employee to take reasonable care in the performance of his job to avoid acts or omissions which he or she reasonably foresees would be likely to cause loss or danger or injury. It further submitted that the Appellant contested issues not dealt with by the Works Council while leaving the factual findings of the Works Council uncontested. It then submitted that there is no basis for the Court to interfere with the factual findings of the Works Council in the absence of an allegation of gross misdirection against the Works Council in its decision.

1. The Respondent prayed for dismissal of the appeal with costs.

ISSUES FOR DETERMINATION
1. The issue for determination arising from the parties’ submissions is: -
1. [bookmark: _Hlk220248589]Whether the Appellant was properly found guilty of the misconduct of negligence.

       ANALYSIS
(i) Whether the Appellant was properly found guilty of the misconduct of negligence.
1. The Appellant’s contention was basically that he was charged with violating a non-existent SOP requiring him to stop upon the first appearance of an engine check-light. He also alleged in his 2nd ground of appeal that he followed the actual procedure in SOP 1.1.13.4 and he relied on the mechanic’s expert advice.

1. The Respondent alleged that the Appellant misconstrued the charge that was preferred against him and addressed irrelevant issues on appeal leaving material factual findings by the Respondent’s Works Council uncontested on appeal.

1. The Court agrees with the Respondent’s submissions. An appeal must contest all the findings in the decision sought to be impugned. The decision of the Respondent’s Works Council is at pages 5 to 9 of the record. The Works Council decision indicates that a charge of negligence as defined in the Respondent’s submissions at paragraph 20 of this judgment was preferred against the Appellant. The facts on which the charge was based were that the Appellant attempted to repair the vehicle and continued driving it despite the appearance of “STOP” signs on its dashboard- (page 5-6 of the record).

1. The Works Council found that the charge against the Appellant was based on his failure to stop the vehicle after a “STOP” sign appeared on its dashboard. It further found that the Appellant was not supposed to continue driving the vehicle after the appearance of the “STOP” signal on its dashboard. It then found that the Appellant’s driving the vehicle until its engine failed constituted negligence on his part- (page 7 of the record). The Works Council also noted in its decision that the “STOP” signal appeared several times on the vehicle but that did not prompt the Appellant to stop the vehicle. This finding is supported by the Appellant’s own report in response to the incident-(page 16-17 of the record). The Works Council also found that the Appellant’s reliance on the mechanic did not exempt him from compliance with safety and operational procedures- (page 8 of the record).

1.  The Works Council also found that the Respondent’s SOPs for Freight Drivers explicitly state that once a “STOP” signal appears, the vehicle must be stopped immediately, and the driver shall await technical assistance. Procedure (1.1.13.4) of the SOPs, which the Appellant alleged to have complied with, does not authorise drivers to attempt to repair vehicles and continue driving them to engine failure despite warning signs to stop. SOP 1.1.13.4.3 only authorises a driver to assess the vehicle and come up with possible defects not to attempt to repair the vehicle. SOP 1.1.13.4.6 refers to the vehicle being attended and certified fit to resume the journey- (page 70-71 of the record). This is not what happened in the Appellant’s case when he resumed with his journey after the appearance of the “STOP” signs on the vehicle several times. In any event, the Appellant’s charge was not based on mere non-compliance with SOPs but negligence as particularised in the Work’s Council decision.

1. The Court finds that the appeal cannot succeed because most of the Works Council’s factual findings remained uncontested by the Appellant. It cannot even be said that the Appellant adhered with the SOP he sought to rely on to impugn the Works Council decision because he continued driving the vehicle when it produced “STOP” warning lights before it was attended by a mechanic. It was even negligent for the Appellant to prioritise verbal human advice from the mechanic who was not at the vehicle while ignoring the auto-electric warning to stop which was generated by the vehicle. It was also negligent for the Appellant to continue driving the vehicle to the condition of engine failure in defiance of the warning signs which were generated by the vehicle. A reasonable driver in the Appellant’s circumstances could have stopped the car and sought attention from a mechanic before proceeding with the journey after the car generated “STOP” signs on its dashboard.

1.  In the premises, there is no basis for this Court to interfere with the findings of the Works Council. The appeal should be dismissed. 

                                 COSTS
1. The Respondent submitted that costs should follow the result. The Court is of the view that an Order for costs may not be proper especially in view of the fact that the Appellant was not legally represented. Self-actors should be treated with leniency.
                            DISPOSITION
1.  Whereupon, after reading the papers filed of record and hearing the parties’ submissions. It is hereby Ordered that: -

1. The appeal is hereby dismissed.
1. No Order as to costs.


JARAVANI J………………………….


Appellant In Person
Gill Godlonton and Gerrans: Respondent’s Legal Practitioners.
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