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In the matter between:-

ERRAND MANAGEMENT SERVICES				Applicant
And
LAZARUS RIVA							Respondent

Before The Honorable F.C. Maxwell, Judge

For Applicant		Mr. N.B. Munyani (Legal Practitioner)	
	
For Respondent		Mr. E. Ndlovu (Legal Practitioner)


MAXWELL, J:


	This is an application for stay of execution of an arbitral award rendered on 29 September 2014.  The application was filed on 6 October 2014.

	Respondent was employed by Applicant on a permanent basis.  On 31 March 2014 Applicant wrote a letter to Respondent terminating the contract of employment and giving three months notice.  Respondent contested the termination on notice as being unlawful and without legal foundation.  The dispute was referred to arbitration and the arbitrator found in favour of the Respondent.  On 3 October 2014 Applicant noted an appeal in this Court and subsequently filed this application.

	Applicant alleges that the appeal filed will only become academic if the award is allowed to be executed upon before the appeal is heard.  It further alleges that there are prospects of success on appeal as the arbitrator awarded allowances which were not contractual and damages that are unprecedented and unjustifiable at law.

	Respondent opposed the application on the basis that there is no provision justifying approaching this Court on an urgent basis.  He further submitted that the arbitrator did not err and therefore the appeal was filed merely to frustrate and to delay him enjoying what was awarded to him.

	At the hearing of the matter Respondent raised two points in limine.
(1) that the application should not be before the court unless Applicant identifies the rule it relies on to make such an application.
(2) that the matter is not urgent at all as nothing distinguishes the application fundamentally from other applications before this Court.

Applicant pointed out that the application was in terms of section 92E of the Labour Act [Chapter 28:01].  The points in limine were dismissed as clearly Section 92E of the Labour Act caters for Applicant’s situation.  Even though there is no specific rule governing such an application, the practice in this court is to treat them with urgency.  This is for the simple reason that once an award has been rendered, it must be complied with without delay unless there is an order of court suspending such compliance.

	On the merits of the application, Applicant referred to the case of Hwata v Hwata 1994 (2) ZLR 277 and Econet v Telecel Zimbabwe (Pvt) Ltd 1998 (1) ZLR 149 for the position that applicant must prove that the appeal has prospects of success and that the appeal has been noted with the bona fide intention of seeking to reverse a judgment and not for some other purpose.

	I am satisfied that Applicant has raised issues which may result in an appellate court coming to a different conclusion from that of the arbitrator.  The application therefore has merit and must succeed.  In any event if the appeal fails, the Respondent can always proceed to execute on the award.

Accordingly it is ordered that 

The execution of the arbitral award handed down on 29 September be and is hereby stayed pending the hearing of the appeal filed on 3 October 2014.


MUVINGI & MUGADZA, Applicant’s legal practitioners
MABUNDU LAW CHAMBERS, Respondent’s legal practitioners
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