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RULING

CHIVIZHE, J:

The Respondent through his Notice of Response and Heads of Argument has taken four points in limine. The points are as follows;

(1) That the Notice of Appeal as filed is fatally defective for non-compliance with the provisions of Rule 19 (1) of the Labour Court rules, 2017. More particularly that the appeal was filed outside of the twenty-one (21) days of receipt of determination as outlined in Rule 19 (1).
(2) That the relief being sought in the Notice of appeal is incompetent at law in that Appellant is seeking reinstatement only without an alternative claim for damages in lieu of reinstatement.

(3) The Respondent had also taken the point that Appellant’s Legal Practitioners were conflicted as they also sat on the panel of the Respondent. This point was however abandoned in the course of hearing. It is consequently deemed as abandoned.

(4) The fourth and last point taken is that the Appellant has failed in his Heads of Argument to motivate on the ground of appeal number 4 in the Notice of Appeal. The ground relates to the charge of Fraud in the acquisition of the Kariba Property.

2

LC/H/183/2024

LC/H/559/23

Having failed to motivate the ground of Appeal Respondent’s position is that the ground ought to be deemed as abandoned and must consequently be struck out.

On the date of hearing, parties made oral submissions in elaboration of their positions in regards the points in limine as taken. Mr Mahara, for the Respondent, submitted that the first point in limine is clearly merited. The court was urged to note that the determination by the Disciplinary Authority was handed down on the 5th of June, 2023. The present appeal was however only filed on the 19th of July, 2023. A computation of the period would show this was outside the 21 days as stipulated in Rule 19 (1) of the Labour Court Rules, 2017.

Mr Mahara, also urged the court not to be persuaded by the argument that the delay had been occasioned by the Appellant’s need to file an appeal with the Board first. The court was urged to note that the appeal to the Board had been made in terms of Section 36 of NSSA Act [Cap 17:04]. That provision only allows for an appeal to the Board against a decision of the General Manager. There was however no decision of the General Manager. The appeal was clearly a nullity. The record showed that the Appellant was disciplined under the National Code of Conduct i.e. Statutory Instrument 15 of 2006. There was however no Designated Appeals Officer at the Respondent. For this reason, Appellant ought to have filed his appeal directly with the Labour Court. The court also needed to note that the point of non-compliance with Rule 19 (1) had been raised in Respondent’s Notice of Response. Up to the date of the hearing there had been no attempt by the Appellant to seek condonation. The Appellant instead was insisting that his appeal was properly before the court. The Respondent had referred to several authorities in support of its position including Makumire vs Minister of Public Service, Labour and Social Welfare and Anor CCZ 01-20: McFoy

vs United Africa Company Ltd ALLER 1169 which underscored the principle that every proceeding founded upon a nullity is automatically null and void. Reference was also made to Viking Woodwork (Pvt) ltd vs Blue Bells Enterprise 1998(2) ZLR 249 (S) where the Supreme Court laid the principle that a party finding himself out of time must first seek condonation. Mr Mahara’s prayer was that the first point, being with merit, be upheld.

With regards to the second point in limine, his submission was that the point was also clearly merited. It was clear that the relief sought of reinstatement only without an alternative for damages was an incompetent relief. The Respondent was placing reliance on Hama vs National Railways of Zimbabwe 1996(1) ZLR 664 (S): Erikson Mvududu v

Agricultural and Rural Development Authority SC 58-15 and
finally
ZIMRA vs
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Patrick Chadzima SC 33-20 where the Supreme Court categorically stated that an order that omits the alternative of damages is at law irregular and cannot be allowed to stand.

Mr Mahara, also indicated that he was not persisting with the third preliminary point. On the fourth preliminary point he submitted that the point was also clearly merited. It was his contention that Appellant having raised 5 grounds of appeal, it was clear that the Appellant had not, in his Notice of Appeal and Heads of Argument, motivated on the fourth ground of appeal. The particular ground of appeal was alleging that the disciplinary authority erred at law by finding Appellant guilty of Fraud as regards the acquisition of the Kariba property. The law was however settled that a failure to motivate a ground is regarded as an abandonment of the particular ground. The Respondent had in its Heads of Argument referred to an authority in Equity Properties (Pvt) Ltd vs Al Shams BVI Limited and Registrar of

Deeds SC-101-21 where the Supreme Court held that the effect of failure to address a ground of appeal is an abandonment of the ground of appeal. The court was urged to find that the fourth ground of appeal having been clearly abandoned ought to be struck out of the proceedings. Mr Mahara submitted as a final point that Respondent’s prayer was that all the preliminary points as taken, being clearly with merit, be upheld by the court.

Advocate Magogo, for the Applicant, prefaced his submissions by referring to a judgment by Mathonsi J (as he then was) in Telecel Zimbabwe P/L vs Potraz HH 446/15 where the Honourable Judge cautioned legal practitioners against raising worthless preliminary points. The Judge had stated words to the following effect:

“Legal practitioners should be reminded that it is an exercise in futility to raise points in limine simply as a matter of fashion. A preliminary point should only be taken where firstly it is meritable and secondly it is likely to dispose of the matter. The time has come to discourage such waste of courts time by the making of endless points in limine by litigants afraid of the merits of the matter or legal practitioners who have no confidence in their client’s defence viz-a-viz the substance of the dispute, in the hope that by chance the court may find in their favour. If an opposition has no merit it should not be made at all. As points in limine are usually raised on points of law and procedure, they are the product of the ingenuity of the legal practitioners. In future, it may be necessary to rein in the legal practitioners who abuse the court in that way, by ordering them to pay costs de bonis propiis.”
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Advocate Magogo urged the court to find that all the points in limine as taken in this case were such as referred to by the esteemed Judge in the Telecel matter. The points were all meritless and stood to be dismissed.

Adv Magogo however proceeded to address each point taken in detail. In regards the first point he submitted that the appeal was not out of time. The Court was requested to note that the determination by the Disciplinary Authority, Retired Justice Chinhengo, that was handed down on the 5th of June, 2023, was not a final determination. The Judge had only made a recommendation to the Respondent, as the employer, which recommendation was in line with the provisions of Section 6 (2a) of the applicable Code of Conduct. It was the responsibility of Respondent, as the employer, to then advise the Appellant of its determination. The Respondent had as the employer sent such a letter to Appellant on the 27th of June, 2023 advising him of termination from employment.

Adv. Magogo further submitted that the Respondent had again written another letter in response to the appeal that Appellant had filed to the Board of Directors. In that letter which forms part of the record, the Respondent had indicated that the appeal could not be heard internally, hence the Appellant was referred to the Labour Court. Adv Magogo contended that it was only at that stage that the Appellant had proceeded to file the present appeal. He submitted that, against these background facts it was not proper for Respondent to be raising the first point in limine. The point was clearly improperly taken and the court was urged to dismiss it. Adv. Magogo also urged the court to take the approach as taken by my brother, Musariri J in the decision made under reference LC/H/560/23. Musariri J in that case had considered a similar submission made in respect of the same point but pertaining to the review application filed under Rule 20 of this court’s rules. It was Advocate Magogo’s submission that the fact that the present proceedings are appeal proceedings would not alter the position as taken by Musariri J. On this basis he prayed for the preliminary point to be dismissed.

In regards the second point on the relief as sought, Adv Magogo submitted that the point was equally unmerited. It was a settled position at law that the primary remedy for an unlawful termination is reinstatement. It was also a given that at the time of filing of his appeal, Appellant was not yet clear as to the Respondent’s position with regards the issue of reinstatement. On this basis he was seeking for reinstatement as the primary remedy available to him should the court find that he was unlawfully terminated. His view was that based on
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the wide powers granted by this court in section 89(2)(a)(ii) of the Labour Act [Cap 28:01] the Respondent had to make an election after this as to whether it was going to reinstate or to pay damages. It would be open to this court thereafter to direct the payment of damages in lieu of reinstatement if that is considered to be the appropriate remedy. It was his further submission that if the Appellant was wrong on this point, this court still has wide powers under Section 89(2)(c)(ii) to also order an amendment of the prayer to include the alternative remedy of damages in lieu of reinstatement. The Appellant had made reference to several authorities in support of this position in his heads of argument. The Supreme Court in Mapondera and 55 others vs Freda Rebecca Gold Mine Holdings SC 81/2022 had also encouraged Labour Court judges to allow flexibility in the interpretation of rules in order to achieve social justice. Advocate Magogo also referred to ZIMSEC v Makoneka SC 10/2020 and Marko vs Phuti SC 21/16, both of which had not been referred to in the heads. On this basis the court was urged to dismiss the second point in limine as taken and allow for the amendment of the prayer to include the alternative remedy of damages in lieu of reinstatement.

Adv Magogo on the fourth and final point in limine, submitted that the point was clearly misplaced. He submitted that if the court were to peruse the Appellant’s papers the court would find that ground no.4 had been addressed generally in the papers. The issue of abandonment of the ground was clearly misconceived. It was also his view that the principle of abandonment cannot be considered to apply in a court of equity such as the Labour Court. Unless the circumstances clearly showed that a party expressly abandoned his ground of appeal, it would not be proper for the court to make such a finding of abandonment. The case authority referred to by Respondent in Equity Property (Pvt) Limited v Alshams BVI Limited and Registrar of Deeds was therefore clearly inapplicable in this case as it related to a matter in the High Court which is a Court of Law in contrast with the Labour Court which is a Court of Equity. On this basis it was Appellant’s prayer that the last and final point also be dismissed as it clearly lacked merit.

In his reply, Mr Mahara, insisted that the points in limine as raised were all with merit. In regards the first point, the court was urged to find that the provisions under rule 19(1) and 20(1) were different in content. The one applied to reviews and the other to appeals. In this case the Appellant was required to comply with Rule 19(1). The court was urged to find therefore that the Appellant had received the ‘determination’ on the 7th of June 2023. He failed to file his appeal within 21 days as contemplated by the rules. The fact that
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he had noted an appeal albeit in error to the Board, was in itself an acknowledgement that a determination had been rendered as required by the rule. The Judgment referred to by Honourable Musariri J was not of any persuasive value as it related to a review application not an appeal. The requirements under both provisions were deferred. Mr Mahara urged the court to uphold the first point and strike off the appeal on the basis of its fatal defectiveness.

On the second point in limine the court was also urged to find the point as clearly merited. The court had to note that the point in limine had been raised in Respondent’s Notice of Response which was filed in August 2023. The Appellant, instead of seeking amendment of the prayer, insisted on the appeal being a valid appeal. It was not proper for Appellant to be indirectly seeking the amendment of the prayer through his Counsel’s last minute submissions. The court simply had to uphold the point and strike off the appeal on the basis of the incompetent relief sought.

With regards the last point in limine, Mr Mahara referred to Appellant’s Heads of Argument and identified specifically paragraph 20 as addressing ground of appeal no.1, paragraph 21 as addressing grounds of appeal no.2 and 3, paragraph 22 as addressing ground no.5. It was his submission that there was nowhere in the Heads of Argument where the Appellant was addressing ground of appeal no.4. Mr Mahara also disputed the contention made that this court, being a court of equity could simply ignore the fact of the abandonment of the ground by the Appellant. He insisted that the High Court authority of Equity Property vs Al Shams referred to supra was also applicable in the Labour Court. Lastly, he urged the court to uphold all the preliminary points as taken as they clearly had merit.

EVALUATION

WHETHER THE APPEAL HAS BEEN FILED OUT OF TIME

The matter before the court is an appeal filed in terms of Rule 19 of the Labour Court

Rules, 2017.
Rule 19(1) outlines the requirements for compliance with the provision as

follows;

“(1) A person wishing to appeal against any decision, determination or direction referred

to in the Act, shall, within twenty-one days from the date when the appellant receives the decision, determination or direction or award, do the following—

(a) complete in three copies a notice of appeal in Form LC 4; and….”
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It is apparent from a reading of the provision that an Appellant is required to file with the Registrar his notice of appeal within twenty-one (21) days from the date when the Appellant receives the decision or determination sought to be impugned. The provision is couched in peremptory terms by virtue of the use of ‘shall’ (case authority). It must therefore follow that non-compliance with the rule will render the appeal as fatally defective.

The dispute between the parties in this case is based on when did the Appellant receive the determination that he seeks to impugn in these proceedings. The Appellant contends that the court must find that the determination was delivered on the 11th of July 2023 after his internal appeal was aborted, and he was then advised by the Respondent that the internal appeal process was not possible and that he ought to instead file an appeal with the Labour Court. The Respondent on the other hand contends that the determination was handed down on the 5th of June, 2023. The appeal to the Labour Court ought to therefore have been filed within twenty-one days of that date.

The court’s finding is that the appeal has indeed been filed out of time. The record shows that the determination of the Disciplinary Hearing was handed down on the 5th of June, 2023. The present appeal was only filed on the 19th of July, 2023 clearly outside the stipulated period of twenty-one days.

The argument as raised by the Appellant that he had lodged an appeal against the decision to the Board of the Respondent, clearly cannot sustain his cause. It is clear that the disciplinary proceedings in this case were convened under the Labour (National Employment Code of Conduct) Regulations, 2006 Statutory Instrument 15 of 2006.

Under these Regulations no provision is made for an appeal to the Board rather in Section 8, provision is made for an appeal to a Designated Appeals Officer or Committee. It is not in dispute that there was no Designated Appeals Office at the workplace. The appeal by Appellant was clearly noted to a wrong forum and therefore constituted a nullity.

It is also important to underline, as submitted by Respondent that in terms of Section 36 of the National Social Security Authority Act [Chapter 7:14], the Board only has jurisdiction to hear an appeal on a decision made by the General Manager. This was not the case in casu as there was no determination by the General Manager. The appeal was clearly a nullity at law. The Appellant in casu, cannot be allowed to hide behind that excuse to justify his delay in filing the appeal. Reference is made to the authority in Sakarombe N.O. and Another vs Montana Carswell Meats (Private) Limited SC 44/20 and Makumure vs
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Minister of Public Service Labour and Social Welfare and Anor ccz-01-20 aptly referred to by the Respondent.

The Respondent has also sought to rely on the fact that Respondent had acknowledged receipt of the purported appeal to the Board and it was only upon his receipt of the letter by the Respondent that Appellant could then note an appeal with this court.

The Appellant is clearly trying to hide behind a finger. There is no doubt that Appellant became aware of the determination by the Disciplinary Authority on the 5th of June, 2023. This is the reason why he then proceeded to note an appeal, albeit to a wrong forum. The Appellant was also legally represented so his Counsel ought to have followed the correct procedures.

The bottom line is the present appeal has indeed been noted out of time. There has clearly been no condonation sought from the court. The appeal simply has to be struck off the roll with costs. The court has been aptly referred by Respondent to the authority in McFoy vs United Africa Company Ltd ALLER 1169, where the court remarked thus;

“if an act is in law a nullity, it is not only bad, but incurably bad. There is no need for the order of the Court to set it aside. It is automatically null and void without more ado. Though it is some times more convenient to do so. And every proceeding founded on it is also incurably bad. You cannot put something on nothing and expect it to stay there. It will collapse.”

There is also no doubt that the Appellant has indeed conducted himself poorly. The point of the fatality besmudging his appeal was raised in the Respondent’s Notice of Response in August 2023. The Appellant however persisted with the appeal even after the point was raised. Such conduct is undesirable and only wastes the court’s and indeed the parties’ time.

WHETHER THE RELIEF IS COMPETENT

It is the court’s view that assuming I am wrong in finding that the notice of appeal is fatally defective by reason of non-compliance with Rule 19 (1), there is a further reason why the notice of appeal is defective. There is no doubt that the relief sought is incompetent by reason of failure to provide an alternative remedy in the form of damages in lieu of reinstatement. The law is very clear on this point. See for instance Hama v National Railways of
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Zimbabwe 1996 (1) ZLR 664 (S) Erickson Mvududu v Agricultural and Rural Development Authority SC 53-15.

The position has been reaffirmed in ZIMRA v Patrick Chadzima SC 33-20 again aptly referred to by the Respondent, in which the Supreme Court stated as follows;

“in ordering the reinstatement of the respondent to his former employment the court aquo failed to order that in the alternative, if continued employment was no longer possible, then the appellant should be afforded the alternative of paying damages to the respondent. An order that omits such an alternative is at law irregular and cannot be allowed to stand. I am fortified by the remarks of MAKARAU J (as she then was) in Mandiringa & Ors v NSSA 05-HH-098 at para 21 2005 (2) ZLR 32g(H), wherein she stated; it is therefore, the settled position in our law, that in ordering reinstatement in terms of the Labour Act, the Labour court, labour officers and arbitrators appointed under the Act are duty bound to assess damages in lieu of reinstatement. Any judgment, determination or award by these officials that fails to do so is liable to be interfered with as a misdirection or as failing to comply with the Act in a material way.”

On this basis the present appeal is again fatally defective and ought to therefore be struck off the roll with costs.

With regards the last preliminary point that also has merit. It is indeed clear upon a perusal of Appellants papers as submitted, that the Appellant omitted to motivate ground no.4. The fact that the omission is made in this court, which is a court of equity, would not alter the position of law as captured in Equity Properties (Pvt) Limited v Al Shams BVI Limited and Anor referred to supra that a failure to motivate a ground is considered an abandonment of the particular ground. In this respect Kudya JA, noted as follows,

“The second preliminary point is that failure to motivate the fourth ground of appeal throws that ground out of court. Rule 52(2) and not 26(1)(b) as submitted by Mr Uriri requires an Appellant to file Heads of argument in the prescribed period together with the list of supporting authorities in respect of each ground of appeal. It is trite that a failure to motivate a ground of appeal is treated as an abandonment of the ground. The second preliminary point is upheld and ground number 4 is accordingly struck out from the appeal.”

It is also clear that in this court an applicant or appellant is also required to file Heads of Argument together with a list of supporting authorities in respect of each ground. Rule
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26(1)(a) refers. The Appellant, having in this case omitted to motivate ground of appeal number 4 that ground ought to be struck out of the appeal.

In the result the following order is handed down;

(i) The third point in limine is abandoned.

(ii) The fourth point in limine, being with merit is upheld and ground number 4 is accordingly struck out of the Notice of Appeal.

(iii) The first and second points in limine, being also merited are hereby upheld.

(iv) The Notice of Appeal being fatally defective, the appeal is thus improperly before the court and is accordingly struck off the roll with costs.

