LABOUR COURT OF ZIMBABWE 	                              JUDGMENT No:    
  
HELD AT HARARE,   
  
29 JANUARY 2026 &                                                          CASE No: LC/H/1246/25  3 FEBRUARY 2026                             
                                 
  
  
In the matter between: -  
                                                                                                                                                          
BAOBAB PAPERS TECHNOLOGY                                                             APPLICANT  (PVT) LTD  
  
AND    
 
 
 
 
 


MOFFAT     SAIDI                                                           			 1ST RESPONDENT 
TAMBURAI MAMBANE                                                    			2ND RESPONDENT 
PETER JAMESON                                                                                      3RD RESPONDENT TONY PATA                                                                                               4TH RESPONDENT SAM SPANERA                                                                                          5TH RESPONDENT SIMBARASHE GUTURA                                                                            6TH RESPONDENT   ALECK CHIMBARE                                                                                    7TH RESPONDENT  
Before Honourable Justice Tsikwa J  
  
For the Appellant: A Chinganga  For the Respondent: L.C Ndoro  
  
  
TSIKWA J:  
  
This is an application for condonation for late noting of an appeal and extension of time within which to note an appeal in terms of Rule 22 of the Labour Court Rules, 2017.  
  
FACTUAL BACKGROUND 
 
 
According to the applicant, the 7 respondents were employed by a company known as  
Togetherness Mukutse (Pvt) Ltd a company it had contracted to provide security services  
The respondents were then deployed to the applicant premises to render security services  
The applicant submitted that there was theft of some steal beams at its premises and a report was made to police. The respondents were prime suspects. The applicant said the situation was untenable and resultantly it terminated the security services contract with Togetherness Mukutse (Pvt) Ltd which in turn dismissed the respondents from employment. It was submitted further that the respondents then alleged that they had transferred to employ of the applicant and later dismissed without reason. The respondents then lodged a complaint with the NEC for the Pulp and Paper Manufacturing Industry. There was no amicable agreement and the matter was referred for compulsory arbitration. The arbitration ruled in favor of the respondents holding that they were employes of the applicant. The applicant aggrieved by the decision, intended to note an appeal in this court. However, it was out of time hence the filing of the present application for condonation. 
 
The Relief Sought 
 
 
1. That the application for condonation for late noting of appeal against the arbitral award dated 15 August 2025 be and is here by granted.  
 
2. The applicant is given leave to file its notice and grounds of appeal within 7 days of this order  
 
Submissions by the parties  
Applicant’s counsel submitted that this application meets the requirements for the granting of an application for condonation. This court was urged to apply the principles of fairness and justice especially where the reasons for non – compliance with the rules have been satisfactorily explained. Reference was made to the case of Friendship v cargo carries Limited and Anor Sc / 13  
 
The applicant’ s counsel also made reference to the case of United plant Hire (PVT) Ltd v Hills and Others 1976 (1) SA 717 (A) where it was held that in essence the inquiry is one of fairness to both sides. in that case the requirements for an application for condonation were listed as here under:   
(a) the extend of the delay 
(b) the reasonableness of the explanation tendered therefore   
(c) the prospects of success on appeal  
(d) the importance of the case  
(e) the prejudice if army likely to be suffered by the respondents if the application be granted.  
(f) the need to bring finality to the proceedings.  
It was further submitted that the above factors must be weighed against each other. The existence of good prospects of success on appeal may compensate for an inadequate explanation for delay. Reference was made to the case of Adrian Paul Hay land Read v John Stewart Mathews Gardiner and Another SC70 / 19    
 
Extent of The Delay  
 
The applicant submitted that though there was a delay of 2 months which can be considered as inordinate delay, this court was urged to take into account that litigants do not live for the sole purpose filing court process because they have other obligations to be attended. The court was referred to the case of The National Prosecuting Authority v Sangamaya and   Anor HH 42/15. 
The respondents on the other hand argued that a delay of 52 days is just unreasonable. It was submitted that the award was collected on behalf of the applicant by one Brandon Mugwazi on 24 September 2024.  It was therefore argued that the applicant had ample time to act but chose not to and therefore not entitled to the relief sought. 
 
ANALYSIS 
 
A careful analysis of these facts shows that the delay was prolonged and unreasonable. Such a delay needs to be accompanied by a reasonable explanation for such delay which I now consider hereunder. 
 
 
Reasonableness of the Explanation for the Delay  
 
The applicant also submitted that it was only served with the arbitral award on 24 September 2025, 28 days after it had been handed down. It was indicated that the award was only availed to them by the respondents after some enquiries. There after the applicant began to seek legal advice so as to access the implications of the determination given the financial implications there from. The applicant submitted it encountered genuine practical difficulties in obtaining key documents necessary consider in formulating the appeal some of the documents were in the possession of third parties who were not available.  Applicants counsel submitted that the delay was not willful reckless or intended to deference course of justice.   
The respondent’s counsel on the other hand submitted that the applicant has not been candid with court due the different explanations given for the delay. In one breath the applicants indicted that they got to know of the award after making follow ups with the arbitrator yet it also submitted that the award was served on them on 24 September 2024.It is also alleged that the applicant got know of the award after it served on them by the respondents.  
 
ANALYSIS 
 
The above explanations are contradictory which shows lack of seriousness on the part of the applicant. All it shows is the applicant was struggling to come with valid reasons for the delay because all what was submitted is based on falsehoods. 
The applicant also indicated the other cause for the delay was that it was looking for documents that would enable it to formulate grounds of appeal. These documents were not mentioned. One also wonders which other documents were required because they had gone through the arbitration process and tendered documents. If anything, these documents were readily available from the arbitrator if it had changed lawyers. There has not been a valid explanation proffered for lengthy delay. 
 
Prospects of success on appeal 
 
It was submitted by applicant’s counsel that there are  prospects of success on appeal because the arbitral award is vitiated by material errors of law and fact which renders it susceptible to being set aside on appeal. It was submitted that the first error was classifying the respondents as grade 4 employes in terms of CBA for Pulp and Paper Manufacturing Industry, SI 28 of 2017 which does not make provision of grading of security guards. This wrong classification is said to have resulted in wrong computations of salary arrears.  
The arbitrator was also accused of wrongly considering that there was an employment relationship between applicant and respondents. The applicant argued that the respondents were employees of Togetherness Mukutse (Pvt) Ltd   who was contracted to provide security services at its premises and deployed the respondents. It was submitted further that applicant terminated the security services with the respondents’ employers after theft incident which was reported to the police.  
Counsel made a submission that even if the court were to find the explanation less satisfactory, the strength of the prospects of success on appeal is such as to justify the granting of condonation. Reference was made to the case of Jongwe v National Foods Limited and Anor HB 147/ 18 where it was held that “if that finding appears harsh to the applicant, then l have to consider whether there is any merit in the proposed application itself. This is because it is settled in our jurisdiction that where the explanation for the delay is unsatisfactory, then the prospects of success of the application have to be very high before the court can exercise its discretion to condone non-compliance. ” 
 It was submitted that the judge in the above case also cited the case of Kaszuba Dabrowski et uxor N.O 1966 RLR 60 AD @ 64 if the move unsatisfactory the explanation for the delay , so much greater must be the prospects of success of the appeal be before the delay will be condoned and the converse must of  course be equally true , the more satisfactory are the explanations for the delay , the more easily will the court be inclined to condone the delay provided  it thinks there is prospects of appeal succeeding .”  
 It was thus submitted that the cumulative effect of arbitrator’ s misdirection of falling to properly classify the respondents, finding that there was an employment relationship and the incorrect treatment of fixed term contracts renders the appeal not only arguable but compelling. The respondent’s counsel on the other hand argued that there are no prospects of success on appeal because the draft notice of appeal is defective because it lacks clarity on should happen to arbitration proceedings should the appeal be allowed. Reference was made to the case of ZACC v Mangwiro and Anor SC11/12 where it was stated as follows: 
“The defective ground of appeal renders the application before me a nullity. It is trite that a nullity cannot be condoned or amended-------The composite application that seeks condonation and leave to appeal would have been properly before me but for the defective and irredeemable ground of appeal embodied in the draft notice of appeal renders the application a nullity. In the circumstances I cannot delve into the merits of the composite application. The application therefore ought to be struck off the roll.” 
The respondents submitted that this application must fail because contrary to submissions by applicant before arbitrator evidence of the contracts of employment was tendered and these contracts show that the applicant was the respondents’ employer. It is again the respondents’ submission that they were employed as security guards and rendering services equivalent to those watchmen who were in grade B4 of the CBA for the Pulp and Paper Manufacturing Industry.
 
ANALYSIS 
Despite a bare denial by the applicant that the respondents were not its employees, contracts of employment tendered before the arbitrator prove otherwise. These contracts though expired show that there was an employer/employee relationship between the two parties. Even after their expiry the respondents continued to render services to the applicant. It therefore follows that it is a misrepresentation of facts to submit that they were employed by the Togetherness Mukute (Pvt)Ltd. They may have been employed by that company but applicant subsequently took over giving rise to the contracts of employment tendered as exhibits. It is not enough for the applicant say the arbitrator mischaracterized the fixed term contracts without explaining how they came to be and why it can said the respondents were not applicant’s employees. One of the signatures on the contracts is being attributed to applicant’s Human Resources Manager, Nancy Gwenhamo and this has not been disputed. Since the arbitrator made a finding that the respondents were employed by applicant it follows therefore the CBA for the Pulp and Paper Manufacturing Industry was applicable and such computation of the salary arrears cannot be faulted. This is a factual finding which cannot be said is tainted with gross misdirection.  
 

The applicant on this issue blows hot and cold. In one breath he seems to admit that there was employment contract though not permanent employment. This is confirmed in the applicant’s heads of argument at page 78 paragraph 19. In this paragraph the applicant stated that the arbitrator erred by considering the continued rendering of services by the respondents after expiration of the fixed term contracts to have automatically converted them into permanent employees. This is an acknowledgement of the fact that there was a contract of employment between the two parties contrary to the earlier submission that the respondents were employed by a third party. In the same heads the applicant submitted that the mere continuation with services without more does not create a permanent employment status. This argument is different from the one presented before the arbitrator that there was no contract of employment at between the parties. The argument was that the respondents were employed by Togetherness Mukutse  (Pvt) Ltd. This shows a high degree of dishonesty by the applicant. There is no way it can be said the arbitrator grossly misdirected himself in making a finding that the respondents were applicant’s employees. Facts support such a finding. 
The issue of the police report made by applicant on 20 June 2024 has got no relevance to this case because by then respondents had been dismissed from employment. According to the statement of claim before the arbitrator the claim was for the period 1 June 2023 to 27 May 2024.There is no link between the two. A police report was made after termination of respondents’ employment. 
From the above it is apparent that there are no prospects of success on appeal. 
In the case of Kombayi v Berkhout 1988 (1) ZLR 53 (SC) it was stated as follows: “All rules prescribing the time within which a procedural step is to be done are made for the purposes of the expeditious dispatch of cases. If the tardiness of a party in complying with such rules is extreme, his application for condonation will be granted only upon showing grounds of success of his appeal.” 
The applicant was found wanting on this aspect. The applicant’s tardiness in complying with the rules coupled with lack of prospects of success means the application is bound to fail. In the case of Ndebele v Ncube 1992 (1) ZLR 288 (S) the Supreme Court expressed displeasure over litigants who do not take rules of court serious and instead take a lackadaisical approach and expect condonation to be granted. It commented as follows: 
“It is a policy of the law that there should be finality to litigation. On the other hand, one does not want to do injustice to litigants. But it must be observed that in recent years, applications for rescission, for condonation for leave to apply or appeal out of time and for relief arising out of delays either by the individual or his lawyer have rocketed in numbers. We are bombarded with excuses for failure act. We are beginning to hear more appeals for charity than justice------” The above quotation represents the scenario in this case and same cannot be condoned. 
 
DISPOSITION 
The application for condonation for condonation for late noting of appeal and extension of time within which to note an appeal having proved to be meritless, the court grants the following order. 
WHEREFORE, it is ordered as follows: 
 
The application be and is hereby dismissed with costs. 
 
 
 
Philips Law, Applicant’s Legal Practitioners 
Thondhlanga and Associates, Respondents’ Legal Practitioners 
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