


IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO. LC/H/20/24 HARARE, 16 OCTOBER, 2023		CASE NO. LC/H/425/23
AND 29 JANUARY 2023
In the matter between
FADZAI MAROVANYIKA
Applicant
Versus

WENGAI KWENDAMBAIRA & ANOR
Respondent





Before The Honorable L. Hove, Judge:

For Applicant	: Default
For 1st Respondent	: Mr.F. Zimanyiwa For 2nd Respondent’s : In Person

HOVE J:


This is an application for the confirmation of a draft ruling made by a Labour officer handed down on 2 March 2023.
The employer raised allegations of a procedural nature in responding to the application for confirmation and submitted that the labour officer did not strictly adhere to the procedures as laid out in terms of section 93 of the labour act [chapter 28:01] (the Act). The labour court is mandated to try and resolve labour disputes in a manner that secures the just, effective resolution of disputes. deciding this matter in a manner that is technical will not be in the best interests of the parties especially in this case where the technical irregularities can not be visited on the doorstep of either of the parties. The irregularities lie at the applicant’s door step who is not an interested person. Remitting the matter back to him will not be in the interest of justice. It would only serve to defeat the need for expeditious resolution of the dispute. The court deems it in the best interest of justice to deal with the matter on its merits/


The parties to the dispute were engaged in an employer employee relationship. The relationship ended and the employee approached the Labour officer with a claim of failure by the employer to pay notice pay, leave days, compensation for off days and public holidays see page 18 of the record which is the complaint form.

The Labour officer stipulated the issues for determination as,
a) Whether or not the claimant was unfairly dismissed
b) Whether or not the claimant was paid terminal benefits.
c) Whether or not the claimant was paid overtime and public holidays.
d) To determine the remedy therefore
The issues ought to be informed by the complaint placed before the Labour Officer. The Labour officer cannot go on a frolic of his own and create new issues that had not been placed before him. The complain form addresses only three issues, that is
1. Notice pay
2. Leave days
3. Compensation for off days and Public holidays
The employee decided not to raise the other issues identified as issues for determination which are
1. The fairness or otherwise of the dismissal and
2. Whether or not terminal benefits were paid
3. Claim for reinstatement
Even the issue of reinstatement was not raised in the claim form. On page 19 of the record where submissions were made on behalf of the claimant, only raises the issue of notice, leave days, and that he did not take any leave. The submission in detail do not arise from the background facts.
The issues of terminal benefits were created by other persons and not by the employee. This included issues of unfair dismissal and overtime. The employee’s failure to include issues such as unfair dismissal may be borne out of a truthfulness at the time of making and the claim form that the dismissal was by consent of the parties and also that terminal benefits had been paid as agreed in the sum of 600 united states dollars. Otherwise I see no reason why an employee who had been unlawfully dismissed would go to a labour officer to lay a claim and fail to state in the claim that he had been unlawfully dismissed.
In any event, he who alleges must prove. It was up to the employee to prove his allegations. This is a trite principle of law see the cases of Heywood Investments (pvt) Ltd t/a GDC Hauliers v Zakeo SC 32/13 and Astra Holdings v Peter Chaumburuka SC 27/17 where the principle that he who alleges must prove was restated. In Book v Davidson 1988 (1) ZLR 365 the Court stated that;
“the general principle governing the determination of the incidence of the onus is one stated in the corpus jurius simper necessitas probandi incumbitili quit agit. In other words, he who seeks a remedy must prove the grounds therefore.”
The employer submitted that the employee had failed to substantiate his claims. The employee merely made bold and unsubstantiated assertions. He could have stated where and for how long he constructed the employer’s houses. Whether or not this was during the time he was employed as a gardener, no shred of evidence was led by the employee to prove that he is entitled to any of his claims. On the other hand, the employer produced a document signed by the employee to the effect that he had agreed with his employer to terminate the

contract of employment and a declaration that he was not owed anything. In that statement nothing is stated about the construction of houses. The employee can not now turn around and state that he is owed certain fund. It is not clear why the Labour Officer refused to accept the affidavits of Serima Moyana and Tafadzwa Pavire. It appears that he was suspicious that contents were not true, but matters are not decided on the basis of suspicion if he had lawful rights to refuse to accept the affidavits, he ought to have stated them. If he had wanted them to appear before him for purposes of further interrogation, he could have called them to appear before him. The statements were sworn to before a commissioner of oaths and unless there are good reasons to disprove them, they ought to have been accepted.
There was again no valid reason to disprove the mutual termination document and attach it to the payment of building services when the document does not state that. The reasons for
rejecting the “caveat subscriptor” rule is not sound in law. It is also not clear how the fact that there were no records can prove the employee’s claims.
In his ruling, the Labour officer concerned himself with disproving evidence brought by the employer but failed to consider whether or not the employee had proved his case or whether or not there was any evidence proving the employee’s claims.
It is for these reasons that the Labour Officer failed to decide the matter in accordance with the law. For to make a decision that is not supported by evidence is bad at law. For these reasons the draft ruling cannot be confirmed.
In the result, the ruling is set aside and substituted with the following; The employee having failed to prove his claims, the claims are dismissed.
