JUDGMENT NO. LC/H/49/2022
CASE NO. LC/H/545/21

[bookmark: _GoBack]IN THE LABOUR COURT OF ZIMBABWE	       JUDGMENT NO. LC/H/49/22
HELD AT HARARE ON 9TH FEBRUARY, 2022               CASE NO.LC/H/545/21
AND 25TH FEBRUARY, 2022
In the matter between:-



LENON BHUTAYI								APPLICANT
AND
UPPER MANYAME SUB-CATCHMENT COUNCIL			RESPONDENT



Before The Honourable Makamure, J.
For the Applicant	        :		Ms. V.C. Chidzanga (Legal Practitioner)
For the Respondent     :		Mr. K. Mabaudi (Legal Practitioner)



MAKAMURE J.

[1]	This is an application for condonation for late filing of an appeal and extension of time within which to note the appeal.  It is opposed.  

The appeal ought to have been heard and determined but that did not happen due to the fact that at the time of filing the applicant did not have the minutes from the respondent.  He had other documents pertaining to the hearing i.e. charge sheet etc but because the minutes were not attached, the appeal was struck off for failure to comply with Rule 19(1)(b)(ii) and (iii) as per the order of this Court – LC/ORD/527/2021.  Obviously and as already noted, had the minutes been attached the matter would have been disposed of.  

[2]	It is not disputed that the respondent delayed in furnishing the applicant with minutes of the proceedings which are required at the time of noting the appeal in terms of Rule 19(1)(b)(i) – (iv).  The applicant was required to attach the minutes or record of proceedings.  The applicant did not have a copy of the minutes and they were therefore not attached when the appeal was noted. It is for that sole reason that the present application has been occasioned.  
[3]	The requirements for an application such as the present, one to succeed are trite.  The applicant must explain – 

(i) The extent of delay.
(ii) The reasonableness of the explanation for the delay.
(iii) Prospects of success on the merits.
(iv) Balance of convenience.

See: RINOS TEREVA v GEORGE LENTAIGNE INGRAM LOCK & THREE OTHERS SC 93/21; VIKING WOODWORK (PRIVATE) LIMITED v BLUE BELLS ENTERPRISES 1998 (2) ZLR page 249 (S).  

The applicant has shown that the delay was not in ordinate.  The respondent concedes this point.  The explanation for the extent of the delay and the reasonableness thereof have therefore been properly proferred.  This means that two out of the four requirements have been met.  The question of prospects of success, and obviously the balance of convenience remain to be determined.  

[4]	Mr. Mabaudi who appeared for the respondent submitted in opposition that the applicant could have used “the informality of proceedings” to file a proper appeal. This is being said when it is clear that it is the respondent which did not furnish the the applicant with the requisite minutes.  Such failure resulted in the applicant’s failure to comply with the rules of this court.  The same respondent now places the burden on the applicant, to file the appeal properly using the “informality” of this Court’s proceedings to do so.  This is stunning, to say the least.  This Court has got rules.  Such rules must be complied with.  It is therefore not clear how the informality of the proceedings of this court could have been used to note a proper appeal when the applicant was handicapped from doing so by the respondent’s conduct.  

[5]	It appears that some legal practitioners view the Labour Court as a totally informal court with no rules of procedure.  This therefore unfortunately seems to affect even their attitude when conducting themselves before this Court.  This is unacceptable.  It can also be misleading to the litigating public.  The results of such an attitude are likely to be disastrous.  

It is time that legal practitioners took this Court seriously and ensure that they comply with the rules.  An attitude of laxity towards the rules of this Court cannot be condoned.  Legal practitioners are officers of the Court and should assist the court rather than demean the integrity of the Court by creating an impression that this court has got no rules. 

[6]	Rule 12 provides for “Informality of Proceedings” as follows:

“12. (1)  Subject to these rules, the Court shall conduct any hearing in such manner as it considers most suitable to the clarification of the issues, the fair resolution of matters, and generally the just handling of the proceedings before it.

(2)	The court may, so far as appear(s) to it appropriate, avoid formality in its proceedings and may, where circumstances warrant it, depart from any enactment or rule of law relating to the admissibility of evidence in proceedings before courts of law generally”.

The above rule is clear.  It refers to the hearing.  This is well after all the documents have been filed.  Subrule (2) refers to the admissibility of evidence in a matter (or matters) being heard.  

It is difficult to fathom how this rule could be used to empower a party to proceedings to withhold, documents required by the Rules, from the other party.  In other words the respondent is saying that despite the peremptory provisions of Rule 19, whose non compliance forced the Court to strike the matter off the roll, this Court should believe that the applicant could still have filed a proper appeal.  That is not practical.  In casu the applicant’s failure is entirely at the respondent’s door step.  This is not only unfair but not consistent with the provisions of S2A of the Labour Act [Chapter 28:01].  This attitude ultimately frustrates the other party.  Such conduct by the respondent is not only in conflict with the provisions of the Act but with a person’s right to a “speedy” hearing within ”a reasonable time” as provided in the Constitution of Zimbabwe (No. 1 of 2013).
[7]	The court must warn parties not to take the informality of proceedings provided of in the rules as an avenue to abuse it.  In the present case I do not see how the applicant could have used the informality of proceedings to successfully note an appeal without being in possession of the minutes of the proceedings of the Disciplinary Authority.  Rule 19(1)(b)(ii) and (iii) requires that the minutes among other things, and at the pain of repeating, be attached at the time of noting an appeal.  As correctly submitted on behalf of the applicant, the informality of proceedings should not be used to deliberately circumvent the requirements of the Rules but should only be exercised circumspectly and in deserving cases.  In the case of ZIMPLATS v MARKO PHUTI SC 21/2016 the Supreme Court stated that: 

“It is trite that the Labour Court is entitled to dispense equity in its duty to do substantial justice between the parties.  However it cannot do so outside the confines of the law. … it is still required to act subject to such procedures as may be prescribed i.e. in accordance  with the Labour Act and the Labour Court Rules.”
	
Now going back to the application before the Court, on record and in oral submissions, both counsel have raised arguable issues which can only be resolved after parties have ventilated their respective positions.  Therein lies the consideration for prospects of success.  The balance of convenience favours that the application be granted.  

In view of the foregoing the applicant has discharged the onus required of him on a balance of probabilities.  The application succeeds.

	Accordingly it is ordered that:

1. The application for condonation of late filing of an appeal against the undated decision of the Disciplinary Authority which resulted in the dismissal of Applicant from employment on the 27th April 2021 be and is hereby allowed.


2. Applicant shall file his notice of appeal within five (5) days of this order being made.


3. Each party shall bear its own costs.

MOYO & JERA – Applicant’s Legal Practitioners
HOVE & ASSOCIATES – Respondent’s legal practitioners
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