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IVAN MUREMEREDZO	APPLICANT


DELTA BEVERAGES (PVT) LTD	RESPONDENT


Before the Honourable G. Musariri Judge:

For Applicant	-	Mr I. Muremedzo, Appellant
For Respondent	-	Mr K. Ncube, Attorney


MUSARIRI, J:

Applicant applied to this Court for the review of his dismissal from employment by Respondent. The application was made in terms of sections 92 EE and 89(1) of the Labour Act Chapter 28:01. Respondent opposed the application.
The grounds for review were triplicate thus,
“1. The Respondent erred in upholding a decision which was arrived at, unfairly due to the unreasonable notice given for the disciplinary hearing, thereby denying the applicant reasonable time to seek legal advice and adequate prepare his defence.
2. The Respondent failed to maintain a proper record of proceedings thereby prejudicing the applicant in his appeal as material facts. Were omitted.
3. The Respondent exhibited bias and premeditation in the appeal proceedings to the extent of requesting for mitigation before deliberation s on his guilt had been done by the committee.”

1st Ground

Appellant stated that he was notified on 23 May 2023 at the end of the day that he was required to appear in a hearing on 26 May 2023. The 25th May being a public holiday (Africa Day) it meant he had one (1) day to prepare for the hearing.  Her argued that was an










unreasonably short notice calculated to prejudice his defence. Respondent’s Code of Conduct in Clause 11/6 (b) provides that
“Where the immediate supervisor/supervisor is of the opinion that there is prima facie evidence that an offence has been committed, he shall notify in writing, the employee in question-
-of the allegation against him; and
-of the date, time and place of the hearing before the employee’s immediate superior/supervisor;”

The Code does not specify the minimum notice period. However, the minutes of the hearing do not show any objection by the employee to the short notice. Again the point was not raised in the 2 internal appeals. It was thus effectively waived and cannot be raised for the first time in this Court.
2nd Ground
There are records for 3 workplace tribunals before this Court. Applicant did not specify which records his complaint relates to. Neither did he specify what was omitted and the bearing of the omission on the outcome. The Court is persuaded by the counter in the opposing affidavit thus
“8….No affidavit is attached to refer to the material facts which were omitted which could have tilted the balance of probabilities in favour of the Applicant. The failure to do by the Applicant is fatal to the application for review and it cries loud for dismissal.”

3rd Ground

In oral argument, Applicant stated that the Immediate Superior was biased because he was the same person who laid charges against him. Unfortunately for him, that is not the point he raised in the 3rd ground for review. Therein he complaints about being asked for mitigation during appeal proceedings. At that stage Applicant had already been convicted and penalised by the lower tribunal. A discussion of mitigation on appeal cannot be basis for the bias claim. Such discussion was meant to evaluate the appropriateness of the penalty already meted out. In short this ground was misconceived.
2


CONCLUSION
All the grounds for review in casu lack merit. Alternatively, it should be noted
“However, a minor procedural lapse by an employer does not necessarily render a dismissal procedurally unfair”
Workplace Law, John Grogan 11th Edition at p 191







Wherefore it is ordered that



1. The application for review be and is hereby dismissed; and


2. Each party shall bear its own costs.
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