IN THE LABOUR COURT OF ZIMBABWE HARARE, 10 JANUARY 2024 & 10 APRIL 2024



JUDGMENT NO LC/H/162/24 CASE NO LC/H/847/23

STEPHEN MUDAWARIMA
APPLICANT

ZIMBABWE OLYMPIC COMMITTEE
RESPONDENT

Before the Honourable G. Musariri Judge:

For Applicant For Respondent



-

-




Mr W. Mandinde, Advocate

Mr R. Mapondera, Attorney

MUSARIRI, J:

Applicant applied to this Court for rescission of judgment which Respondent opposed. The application was made in terms of section 92C of the Labour Act Chapter 28:01 as read with Rule 40 of the Labour Court Rules S.I. 150 of 2017. The material facts are set out hereafter.

1.

Applicant appealed to this Court against his dismissal from employment by Respondent under reference LCH 175/23.

2.

In due course the matter was set down for hearing on the 26th September 2023.

3.

The matter was to be heard as a virtual (online) session on the Court’s IECMS platform.

4.

On the date and time of hearing applicant failed to connect to the virtual platform whilst respondent connected at the Court’s offices.
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5.

The Court proceeded to dismiss the appeal for want of prosecution.

6.

On the 25th October 2023 applicant filed the present application for rescission of judgement.

The Court shall deal with the application under sub-titles.

Default

The explanation for default was provided in applicant’s founding affidavit thus,

“10. On 26th September 2023 around 10:20 am I arrived at my legal practitioner’s

chambers where I was to follow proceedings from. When I got there, my legal practitioner indicated that he was having connectivity challenges. He had communicated with other lawyers who were equally struggling with connectivity. Mr Magaya showed me the black circle which was coming on the screen after he pressed the link. I attach as Annexure 2, a copy of the black circle which continued to come on the screen.

13 Mr Magaya subsequently succeeded in connecting his mobile device. We could see that the judge was connected together with the judge’s clerk. We could even hear the judge’s clerk advising the judge that she could see that we were having connectivity challenges and that she would call my lawyer. We waited for a while but she did not call.

15 Upon calling the judge’s clerk, putting the phone on speaker so that we could all follow, we got the devastating news that the appeal had been dismissed for non-appearance of the Appellant.”

Respondent countered through its opposing affidavit as follows

“10. This is not good enough. What the Applicant describes is similar to a scenario where a litigant in a physical hearing sit outside the Court looking through the window instead of going into Court. I do not hear anything about what the Applicant did when the Registrar’s alleged call did not come through. Surely the Applicant or his attorney ought to have attempted to call the Registrar, better still even attempt to call Respondent’s attorney to seek the matter to be stood down whilst he and his attorneys rush down to Court seeing the connectivity challenges he was having. He did nothing of the sort and decided to continue sitting in his attorney’s offices trying to connect. Surely this conduct amounts to negligence and ultimately wilful default. The Applicant did not act diligently at all to secure his attendance in this matter.”
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Applicant’s attorney should have contacted the Registrar of this Court when he had connectivity challenges before the hearing. He eventually did but by then the matter had been dealt with. However, it is apparent that applicant was let down by connectivity challenges probably on his side. Some effort had been made to connect to the IECMS platform. On that basis the Court will accept applicant’s explanation for his default as reasonable.

Prospects on the merits:

Applicant relief on his grounds of appeal in the dismissed appeal. The Court has gone through grounds and is satisfied that they raise an arguable case.

Bona fides

Applicant filed the present application for rescission soon after the default judgement was issued. That underlines that the application was made in good faith. It cannot be said to be an abuse of court process. In arriving at its ruling this Court is guided by the case of

Chihwayi v Atish 2007(2) ZLR 89

Per Sandura JA at p 894 H-95A

“But it is clear in principle and in long standing practice of our courts two essential element of ‘sufficient cause’ for rescission of a judgement by default are:

(i) that the party seeking relief must present a reasonable and acceptable explanation for his default; and

(ii) that on the merits such party has a bona fide defence which, prima facie, carries some prospect of success.”

In casu the application has shown the both essential elements required for rescission.
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Wherefore it is ordered that;

1. The application for rescission of judgement be and is hereby granted;

2. The order issued by this Court date-stamped 27 September 2023 is set aside; and

3. Each party shall bear its own costs.

G MUSARIRI J-U-D-G-E

