IN THE LABOUR COURT OF ZIMBABWE

HARARE 05 JANURARY, 2024
12 JANUARY , 2024

JUDGMENT NO LC/H/2/24 CASE NO LC/H/1066/23





LLOYD MACHACHA	APPLICANT


HEALTH SERVICE COMMISSION	RESPONDENT


Before the Honourable G. Musariri, Judge:


For Applicant	Mr B. Magogo, Advocate
For Respondent	Mr C. Gutu, Advisor and Ms A. Magunde, Officer


MUSARIRI, J:



Applicant filed an urgent application for stay of execution by this Court which Respondent opposed.
Urgency
Applicant worked for Respondent as a Deputy Director, Monitoring and Evaluation. He was charged with misconduct. Proceedings concluded when he was notified of his demotion to a Monitoring and Evaluation Officer on the 21st December 2023. The next day was a public holiday that is Unity Day on Friday 22 December 2023. The holiday was followed by a weekend leading to Christmas and Boxing Days’ holidays. The next working day was Wednesday 27 December 2023. On Friday 29 December 2023 applicant filed the present application. He explained the 2- day-delay as a result of the need to first file an appeal against his demotion before he could file the
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application for stay of execution. It took him those 2 days to file the appeal and get a case number, Respondent did not dispute the sequence of events ex-post the demotion. On that basis the Court is satisfied that applicant acted with the due diligence befitting an urgent matter. This is not a matter where urgency can be said to be self created.

Prejudice
Applicant stated that he stands to suffer irreparable harm if stay of his demotion is not granted pending the determination of his appeal. The founding affidavit deals with this aspect rather discursively. The relevant parts read;

“20. I am of the humble but considered view that the quest to discipline me in the absence of a resolution by properly Commissioned Officers of the respondent and demoting me to a non-existent post is a plan hatched at trying to ensure that I am out of the post to enable the splitting of the post without the exercise of a right to be heard as the post will be held to be vacant as evidenced by annexure 2 showing the actions being undertaken to split the post so far.

21. It is apparent that the demotion to an unspecified province is just meant to buy time to enable completion of the post which will be effective on 31st December 2023.

22. I will not be able to challenge the decision made at a date later than 31st December 2023 as the obvious response will be that the post was vacant at the time of the split.

23. In the circumstances, thereof, I submit that this is a matter wherein this Honourable Court should come to my assistance in that if the execution of the penalty issued against me is not stayed; my employment with respondent will be affected to my great prejudice.”

The Respondent countered in its opposing affidavit deposed by its Acting Secretary thus,
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“26. Ad paragraph 20
This is vehemently denied. It is pathetic that the Applicant has to accuse the Respondent of instituting disciplinary action against him in order to split its posts. If the Respondent wanted to do so, it could have easily done so without the need for disciplinary action as it is mandated to do so by law,

27. Ad paragraph 21
The Respondent has no knowledge of this allegation. The Applicant was demoted following disciplinary action which has nothing to do with all those irrelevant issues he is raising.

28. Ad paragraph 22
This is a speculative allegation as the Respondent is not even aware of what decision the Applicant is referring to.

29. Ad paragraph 23
There is no need for this Honourable Court to stay the decision of the Disciplinary Authority. The Applicant will not be prejudiced in any way if the stay is declined. Should the Applicant win the appeal, he will be entitled to reinstatement without loss of salary and benefits. If reinstatement is not possible, he will be awarded damages.”

In summary Applicant states that his demotion was a ruse by Respondent to enable it to abolish or downgrade the post of Deputy Director in his absence. If he successfully appeals the demotion he will not be able to get his erstwhile post. Respondent on the other hand, denies that the demotion was a ruse as alleged. The allegations are just speculation by Applicant. In any event it is entitled to vary any post in its organogram.

It is noted that there is no document tendered which was authored by Respondent or its officials which speaks to the variation of the post by the Respondent generated at the time of the disciplinary proceedings.



The emails tendered by Applicant are undated and the authors thereof not clarified. The meaning of the contents is ambiguous. Of critical importance is the point raised by Respondent that it is empowered to vary any of its posts by statute. Section 4 of the Health Services Act Chapter 15:16 provides that;

“The functions of the Board shall be
1. (a) appoint persons to offices, posts and grades in the Health Service; and
(b) to create grades in the Health Service and fix conditions of service for its members;…
2. The Board shall exercise its functions under this Act so as to ensure the well-being and good administration of the Health Service and its maintenance in a high state of efficiency.”

Thus by law Respondent is entitled to abolish, vary or create posts to ensure the good governance of the Health Service.
Lastly and in any event if applicant’s appeal succeeds he can be reinstated to the post of Deputy Director as indicated by Respondent. If ad arguendo, the post has been abolished or downgraded the Applicant is entitled to damages to cover his resultant losses.

In the circumstances it concluded that applicant has failed to show irreparable harm which he stands to suffer if his demotion is not stayed pending his appeal.

Whereof it is ordered that,


1. The application for stay of execution be and is hereby dismissed; and


2. Each party shall bear its own costs.



G. MUSARIRI J-U-D-G-E
