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In the Matter Between

INNSCOR AFRICA LIMITED			       	APPELLANT
t/a SPAR RETAIL

And

TARISAI KUZAMBA					       	RESPONDENT

Before The Honourable E. Makamure         : President

FOR THE APPELLANT     		: Mr A. Mugandiwa (Legal Practitioner)
FOR THE RESPONDENT  	: Miss T. Mberi (Legal Practitioner)                  

MAKAMURE E.,
	This is an appeal against an award by an arbitrator.  Before the merits of the appeal were argued, the respondent raised a point in limine.  The respondent argued that the appellant had neither complied with the arbitral award nor applied for the suspension thereof pending the determination of the appeal.  The respondent argued that an appeal against an arbitral award does not suspend its operation.  It was submitted that under the circumstances, the appellant was not properly before the Court until it had purged its contempt.  Mr Mugandiwa who appeared on behalf of the appellant argued that an appeal against an arbitral award suspends the operation of the award.  Mr Mugandiwa raised the issue that the respondent has not sought to have the award quantified in order for it to be registrable.  Mr Mugandiwa argued that under the circumstances the respondent is satisfied to be without a remedy until the appeal has been determined.  In reply Miss Mberi who appeared for the respondent submitted that the fact that no quantification of the award has been done does not entitle the appellant to defy the order.  I must hasten to say that the question of quantification does not affect the appellant’s failure to either comply with the said award neither does it affect the suspension of the said award.  Whether or not the award has been quantified, at the end of the day the respondent is entitled to the award.  This can therefore not be used against the respondent.

	Both parties referred the Court to authorise for which the Court is grateful.  In considering argument, it is important to refer to the enabling Act.  Section 92D of The Labour Act Chapter 28:01 (The Act) deals with ‘Appeals to the Labour Court not provided for elsewhere in this Act” and provides:
	“A person who is aggrieved by a determination made under an employment code, may, within such time and in such manner as may be prescribed, appeal to the Labour Court.”
	and
Section 92E and of the Act provides as follows:
“(1)	An appeal in terms of this Act may address the merits of the determination or decision appealed against.
(2)	An appeal in terms of subsection (1) shall not have the effect of suspending the determination or decision appealed against.
(3)	Pending the determination of an appeal the Labour Court may make such interim determination in the matter as the justice of the case requires.”

The Act then provides for appeals against decisions from arbitrators in Section 98(10) as follows:
“(10)	An appeal on a question of law shall lie to the Labour Court from any decision of an arbitrator appointed in terms of this Section.” (My emphasis)

	The appeal before this Court is against the decision of an arbitrator.   The appeal is an appeal “in terms of this Act” as envisaged in Section 92E of The Act.  (See Kingdom Bank Workers Committee v Kingdom Bank Financial Holdings HH302-2011).  It is clear that the noting an appeal does not suspend the operation of the award being appealed against.

	The mischief to be cured is a situation where a party who is not serious notes an appeal and then delays in prosecuting such appeal.  The consequences could be dire on the other party.  The idea is to reduce unnecessary hardships where one is serious with the appeal. The interim measure is meant to stop the operation of the award.  This helps to avoid the anxiety occasioned by enforcing an award before the appeal is finalised and the possibility of reversing the effects of an enforced judgment where the appeal has been successful.

	For example, where the appellant is an employer and they have a strong desire to appeal if they get an interim order, they are able to prosecute the appeal without interference.  However, if the same employer does not seek an interim determination, such employer is obliged to comply with the award.  Should they succeed on appeal, then they may encounter difficulties or inconveniencies in recovering any amount paid to the employee in compliance with the award.  Thus The Act seeks to protect both parties.    The absence of an interim relief obliges the employer to comply with the award appealed against.

	Coming to court before either complying with the order or seeking an order for stay of the execution from the face of it means that the employer has approached the Court with “dirty hands”.  They need to purge this contempt for them to be properly before the Court.  It is clear that where legislation is silent, the common law position is adopted (See Phiri and Others v Industrial Steel and Pipe (Private) Limited 1996(1) ZLR 45).  The provisions of the Act facilitate expeditious resolution of industrial dispute.  Clearly therefore the appellant is not properly before the Court until the contempt has been purged.

	In the result I find that there is merit in the point raised in limine.  The point in limine is accordingly upheld.

Messerss Wintertons, Legal Practitioners for the Appellant.

Hogwe, Dzimirai and Partners Legal Practitioners for the Respondent.
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