JUDGMENT NO. LC/H/237/2011

IN THE LABOUR COURT OF ZIMBABWE      	JUDGMENT NO. LC/H/237/2011
HELD AT HARARE ON 22 SEPTEMBER, 2011	   CASE NO. LC/H/554/2010
AND 11 OCTOBER, 2013
In the matter between:- 


TM MEAT PROCESSING EMPLOYEES		-		Appellant 

And 

TM SUPERMARKET				-		Respondent
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Before The Honourable B.T Chivizhe: President 
For Appellant 	-	Mr. J. Gwatiringa 
				(Federation of Food and Allied Workers Union)
For Respondent 	-	Mr. G. Makings (Legal Practitioner) 
				(G.G Makings and Company)

CHIVIZHE B.T.:

	The appeal was noted as against an arbitral award handed down on 11th of October, 2010 the operative part of which reads as follows;

‘Award’
“The Respondent did not perpetrate an unfair labour practice by awarding wage increments to employees in commercial sector leaving out those in the meat processing and baking sectors”

	The material background facts to the matter are as follows;
The Respondent operates a business that falls into three different National Employment Councils that is Commercial, Baking Industry and Meat Processing.  It is common cause these sectors have their working conditions governed by their different National Employment Councils (NEC).  Between June and August 2009 the Respondent awarded increases on a sliding scale of between 5% and 20% to its employees falling under the commercial sector.  The other employees from the Baking and Meat Processing Industry were however excluded.

	The employees in the Meat Processing Industry were aggrieved by this decision by the Respondent.  They referred their matter initially to the Labour officer for conciliation and when that failed to arbitration.  The terms of reference for the Arbitrator were for him, to determine whether or not the Respondent committed an unfair labour practice by awarding wage increments to employees under the Commercial sector excluding those in the Meat Processing and Baking Industry.  The Arbitrator concluded that the Respondent had not committed an unfair labour practice and granted an award in the terms referred to supra.  Still aggrieved the employees have lodged the present appeal with the Labour Court.

	The appeal has been noted on the following grounds
“The Arbitrator erred at law by determining the issue before the Respondent served the Appellant with written submissions.  The Arbitrator erred at law by determining that the salary increments were incentives while in actual fact there were salary increments.”

	The appeal is opposed.  The Respondent in its papers and oral submissions maintained that it had not committed an unfair labour practice as the awards were performance driven dependent on the level of performance at each particular branch; hence the awards were on a sliding scale.  The employees in the Meat Processing NEC were not awarded as it is a different sector that is not performance driven; the Meat Section is a wholesaler of meats supplying supermarkets and does not deal directly with the public.

	There are basically two issues for determination in this appeal.  Firstly, whether the Arbitrator erred at law by determining that the salary increments were incentives while in actual fact there were salary increments.  Secondly, whether the Respondent discriminated against the Appellant when it awarded an increment to the employees under the Commercial sector to the exclusion of the Appellant, thus by doing so committing an unfair labour practice in the process.

	The initial dispute between the parties is whether the awards to the employees in the commercial sector were increments based on salary or they were increments based on performance.  The Appellant’s submission is that the awards were increments based on salary and to support its case Appellant provided documents to show increments paid since June 2009 and are continuing to the present.  The Respondent’s position is that the employees fall under different NECs and have different conditions of employment including different wage structures that are negotiated by the relevant NEC.  The employer had decided to award the employees in commercial NEC increments on a sliding scale according to the performance of each branch.  

	The Respondent does not from its submissions dispute that the incentives given were in the form of increments which were salary based.  The Respondent also does not dispute that the increments had the effect of placing the employees in Commercial Sector on higher salaries to those in the Bakery and Meat processing sections.  The Respondent has justified its action on the basis tht the increaments were awarded because of distinguishing features of the commercial sector that is that the sector is performance driven and deals directly with the public.  I cannot find any fault in the Respondent reasoning.

	The Appellant’s concern is that the incentive should have been once off instead of recurring and that the employer is one and the same but seems to be favoring one sector of the business over the other.  It is in my view, within the employer’s discretion to determine how and when incentives can be given to its employees depending on the performance of the business.  It has not been disputed by the Appellant that the Appellant fall into different NECs, that the Sectors have distinct functions and different wage structures.  It would really be up to the other employees to also negotiate for increments through their NECs.  The Appellant’s argument clearly cannot stand.

	The Appellant have also raised a claim of discrimination Section 8 of the Labour Act [Cap 28:01] defines an unfair labour practice.  An unfair labour practice is committed by an employer if by act or omission the employer prevents the exercise by the employee of any of his rights conferred upon him in terms of Part II of the Labour Act.  Part of the duties granted to the employer is to refrain from unlawful discrimination.  Part II of the Labour Act [Chapter 28:01] also enshrines the employee right not to be discriminated by the employer in the allocation of wages, salaries or other benefits.  Section 5 (i) (d) in particular reads;

	5.	Protection of employees against discrimination
No employer shall discriminate against any employee or prospective employee on grounds of race, tribe, place of origin, political opinion, colour, creed, gender, pregnancy, HIV/AIDS status or, subject to the Disabled Persons Act [Chapter 17:01], any disability referred to in the definition of “disabled person” in that Act, in relation to-
(a) ………..
(b) ………..
(c) ………..
(d) The determination or allocation of wages, salaries, pensions, accommodation, leave or other such benefits.”

	Firstly, it is clear from the legal authorities referred to supra that an employer who discriminates against any employees in the determination of allocation of wages, salaries or other benefits commits an unfair labour practice in terms of Section 8 of the Labour Act [Cap 28:01].  In order for a claim of discrimination to be sustained however one has to allege discrimination on the basis of any one of the grounds as outlined under Section 5.  In other words one has to allege discrimination on the grounds of either race, tribe, and place of origin, political opinion, color, creed, greed, pregnancy, HIV/AIDS status or disability.  In casu the Appellant whilst raising an issue of discrimination have not in their papers averred or alleged on what grounds they believe they were discriminated.  The Appellant needed to go further and allege that they believed as a result of Respondent actions they were discriminated on one of the grounds under Section 5.  For an example, if they were all female they would raise the grounds of gender.  Or if they all came from one tribe or place of origin they would raise that as a ground.  It is improper for one to raise a claim of discrimination on the basis that by employer awarding one group of employees the employer indirectly affected them as a group.

	Secondly, the employer has in any event preferred what appears to be a lawful defence to the charge of discrimination.  Section 5 (7) of the Labour Act [Cap 28:01] provides for what are legitimate defences to a charge of discrimination.  These defences are outlined to include subsection (e) which reads;

7.	Notwithstanding subsections (1) and (2), no person shall be deemed to have discriminated against another person- 
	(a)	……………
		(i)	………….
		(ii)	………….
	(b)	…………..
	(c)	…………..
	(d)	…………..
	(e)	If any distinction, exclusion or preference in respect of a particular job is 
based on the narrowing defined without operational requirements needs and necessities of the particular job.

The Respondent in casu has submitted that management decided to award an increase to all its Commercial NEC employees as a performance driven incentive.  The increases were awarded to each branch varying between 5 and 20% according to the performance of each branch.  The Respondent further submitted that the reason that the employees in the Meat Processing NEC were not given is that it is a different sector that is not performance driven and it does not deal directly with the public.  The Meat Processing section also has its own incentives that do not apply to other sections such as 5kgs of meat per month as part of remuneration.  I believe the Respondent has raised a lawful defence to the charge of discrimination in that Respondent is saying the incentives were only awarded to the Commercial sector because of certain operational requirements, needs and necessities of that particular sector.

	In the circumstances, it is clear that the Appellants were not discriminated against by the Respondent and consequently the Respondent did not commit an unfair labour practice.  The Arbitrator clearly did not err.  The appeal should consequently fail.


It is accordingly ordered as follows;

The appeal be and is hereby dismissed with no order as to costs.



Federation of Food and Allied Workers Union – Appellants’ Representative

G. G. Makings and Company – Respondent’s Legal Practitioner
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