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MURASI, J.


	Applicants have approached this Court for rescission of the judgment granted in favour of Respondent on 28 January, 2013.  Applicants allege that they were not aware of the Court date as they were not served.  The application for rescission was made on 25th February, 2013 but has managed to be heard some eight (8) months later.  This speaks volumes on the administration of justice and what the beneficiaries of the system must think of it. 

	At the beginning of the hearing, the Court noted that Respondent was represented by Mr. Chitima of Mbidzo, Muchadehama and Makoni whilst previously Respondent had been represented by Mr. Kavhumbura.  The Court brought to the attention of Respondent’s Counsel that he had not complied with section 18(1) of the Rules by not filing a Notice of Assumption of Agency.  Be that as it may be, the Court stated that the matter could proceed without having to deal with these procedural irregularities.  Applicants were represented by Mr. Dhanda from the Union.  He stated that Applicants were not informed of the court date and were indeed surprised to receive the default judgment.  Applicants further stated that there was no proof of service.  Applicants therefore submitted that they were not in wilful default on the date in question.  It was further submitted on behalf of the Applicants that, given the opportunity to be heard, there is a high likelihood of success as the Arbitrator had ruled in their favour in the previous proceedings.  On the issue of representation and the affidavit deposed to by Memory Lushita, Applicants averred that Statutory Instrument 15 of 2006 permits a worker to be represented in proceedings by a fellow worker, trade union or a legal practitioner.  It was submitted that the affidavit by Memory Lushita was therefore quite in order. 

	Respondent, on the other hand, submitted that there was no Applicant before the Court.  It was submitted that the default judgment was in respect of Andrea Banda and, 60 others but the others were not specified by name and therefore not known to the Court.  It was further submitted on behalf of Respondent that there was no proof of authorisation to represent the other persons in Court.  Respondent further pointed out that on perusal of the record, it showed that there was “hand delivery” upon Andrea Banda.  On the merits, Respondent stated that there were no prospects of success. 

	The Court will address the preliminary issue raised by the Respondent that there was no proper Applicant before the Court.  This point was raised before the Arbitrator.  The Arbitrator dealt with it in the following manner.  He stated that Applicants had a constitutional right to join a trade union and be represented.  The Arbitrator also noted that it was improper to decide labour matters on a technical basis and cited the Muzuva case.  He however agreed that there was an “irregularity in the citation of claimants” but decided to “condone this and shall seek to have matter resolved on merit.”  The Court is of the view that this was a proper route to take given the facts of the matter.  Section 6(4)(b) of the Labour (National Employment Code of Conduct) Regulations 2006, referred to above provides:

“(4)	At a hearing in terms of subsection (2), an employee shall have the right to –
(b)	appear in person before the employer or the employer’s representative or disciplinary authority as the case may be and be represented by either a fellow employee, worker’s committee member, trade union official/officer or legal practitioner.”

	The hearing referred to in this section is one at the workplace envisaged in sub-section two (2).  The moot point is can this representation be extended to other tribunals in the event of an employee being made.  The Applicants are being represented by a trade union official.  The record shows that there is a list of workers from Norton Town Council who indicated their wish to join the Union.  The list does not necessarily show that these are health workers but such names as Andrea Banda and Memory Lushita appear on that list.  The list contains some fifty (50) odd people.  Section 29(4)(d) of the Labour Act [Chapter 28:01] provides:

“Subject to this Act, a registered trade union or federation of such unions shall be entitled –

(d)	to make representations to a determining authority or the Labour Court”.

	The Act therefore permits trade union officials to represent members before a determining authority (read Arbitrator) or the Labour Court. The case is distinguishable from the ruling in Retrenched Employees of National Breweries Limited v National Breweries Ltd and Anor SC 121/02 where an employee sought to represent others.  In this case the matter was handled by trade union officials. However, this does not imply that the Applicants should not submit the names of the other employees. 

	The next issue to deal with is whether Applicants were served to attend Court on 28th January, 2013.  Applicants vehemently deny this whilst Respondent avers that there is proof that Andrea Banda was served “by hand”.  Respondent sought to rely on the document in the record which shows that service was purportedly, “by hand” at ZURCWU at Daventry House.  The document does not show to who it was served on and on what date.  It is a copy showing that the date it was written was 17 December, 2012 yet it is date stamped 18 December, 2012.  Respondent’s Counsel stated at the hearing that when they perused the record they noted that there was “hand delivery upon Andrea Banda.”  The evidence shows that the address of service was the union’s address and this is not the place where Andrea Banda could be found.  There was no evidence to show who at those premises received the service on behalf of the union.  To this end, the Court is of the view that the assertions by Respondent’s Counsel cannot be correct and the finding is that there was no proof that either the Applicants or the union was served.

The Court will go on to consider whether the application for rescission was made within the confines of the law.  Rule 33 provides that an application for rescission of judgment should be made within thirty (30) days from the date the applicant became aware of the judgment.  The default judgment in question was delivered on 28th January, 2013.  Applicants do not state when they became aware of the judgment, but filed the application on 25th February, 2013, well within the prescribed time period.  Further, section 92C(1) provides:

“(1)	Subject to this section, the Labour Court may, on application, rescind or vary any determination or order –
(a) which it made in the absence of the party against whom it was made; or”

The Court is of the view that the application is within the four corners of the statutory provisions.

It is trite that for applications of this nature to succeed there should be “good and sufficient cause”.  The phrase “good and sufficient cause” has been construed to mean that the applicant must: 

(a) give a reasonable and acceptable explanation for his/her default.
(b) prove that the application for rescission is bona fide and not made with intention of merely delaying plaintiff’s claim”, and
(c) show that he/she has a bona fide defence to Plaintiff’s claim (See Songore V Olivine Industries (Pvt) Ltd 1988 (2) ZLR 610).

The Applicants have submitted that their non-attendance at Court on 28 January, 2013 was not wilful in that they were not served.  Indeed there is no proof of service to show that they were aware of the hearing date.  To that end, the Court finds that their explanation for the default is reasonable and therefore acceptable.  The next rung to be considered is whether the application is bona fide and not made merely to delay the claim.  Applicants have submitted that the Arbitrator found in their favour in the previous hearing and they are hopeful that, the appeal in the matter will confirm the Arbitrator’s findings.  Applicants stated that the evidence in the form of documentary evidence from the Secretary for Health and Child Welfare shows that they have a good argument to present to the Appeal Court.  This Court is of the view that Applicants have an arguable case on appeal.  It will not be necessary to consider the last aspect as to whether they have a bona fide defence to the claim. 

The last issue to deal with is the submission by Respondent that the matter was heard on the merits.  This Court has gone through the record and the following is what it reflects: 

“Mr. Muchadehama:
Apply for appeal to be allowed with costs.  Filed Heads of Argument.  They are in default.

Merits – our appeal has merits appeal (should) be allowed on merits.”

Court:
“Respondent in default.  Appeal be and is hereby allowed with costs.”

	This is what transpired on 28th January, 2013.  The record does not support the submission that the matter was dealt with on the merits.  It is the Court’s view that the judgment by the Court on 28th January, 2013 was not on the merits as submitted by Respondent. 

	The Court, after having considered the submissions of both the parties wishes to refer to the words of McNally JA in the SONGORE CASE (supra) where he stated:

“While the courts are inclined to frown on plaintiffs who ‘snatch at their judgments’ the impression must not be gained that the Rules may be flouted with impunity and that as long as you only a day or two late rescission will be granted on request.  A reason for the delay must be given and it must be an acceptable reason.  A defendant who admits that he was negligent in his tardiness may nonetheless be found to merit rescission if he shows bona fides.  But one who puts forward ‘a reason’ which, is an insult to the intelligence of the Court may have more difficulty in satisfying the court of his good faith.”

	The Court is of the view that Applicants have shown on a balance of probabilities that they were not in wilful default and have a fairly arguable case.

	In the result, the Court find that the application for rescission of judgment has merit and should be granted.  The Court makes the following order:

1. Application for rescission of judgment of 28 January, 2013 is granted. 
2. The Registrar is ordered to re-set a date for the hearing of the appeal.
3. There is no order as to costs. 


ZURCWU – Applicants’ Representative
Mbidzo, Muchadehama, Makoni– Respondents’ Legal Practitioners 



......................
L.M. MURASI
JUDGE
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