IN THE LABOUR COURT OF ZIMBABWE
JUDGMENT NO LC/H/191/24

HARARE, 1 FEBRUARY, 2024
CASE NO LC/H/939/23

25 APRIL 2024

KUDAKWASHE MARTIN MANJENGWA
APPELLANT

ZIMBABWE REVENUE AUTHORITY
RESPONDENT

Before the Honourable G. Musariri, Judge:

For Appellant
- Mr A Mugwanju, Unionist

For Respondent
- Ms S. Tazviwana, Attorney

MUSARIRI, J:

Appellant appealed to this Court against his dismissal from employment as a Revenue Officer by Respondent. The appeal was made in terms of Section 92D of the Labour Act Chapter 28:01. Respondent opposed the appeal.

The grounds of appeal were five-fold as follows;

“1.
The Appeals Committee erred at Law in upholding the decision of the Disciplinary and Grievance Committee when there was no evidence led to sustain the nature of the Charge Conduct ‘carrying out any act, which is inconsistent with the express or implied conditions of the contract of employment.’
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2. Appeals Committee erred at Law in coming up with a decision which contradicted the facts and findings that were made by the Disciplinary and Grievance Committee when they had he matter.

3. The Appeals Committee erred at Law by failing to considering overwhelming evidence that was submitted throughout the hearing in support of the fact that the Appellant had executed his duties above aboard and that there was no misconduct as alleged.

4. The Appeals Committee erred at Law by failure to adhere to principles of their Code of Conduct which demands that a disciplinary decision must be based on the facts and work-related considerations of a case, in present case their decision was outrageous in defiance of logic that no reasonable person applying his mind objectively would have come to that decision.

5. The Appeals Committee erred at Law by failing to objectively and seriously consider the mitigations submitted by Appellant.”

The Appeals Committee (AC) upheld the verdict and penalty passed by the Disciplinary Committee (DC). Therefore, this judgment will focus on the hearing and determination by the DC. The grounds of appeal raise basically 3 (three) issues which shall be dealt with in turn.

A. Whether the findings by the DC supported the guilty verdict:

The DC noted the agreed facts as follows:

“1.
Defendant was on duty on the 25th of March 2022 working at the exit desk.
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2. Defendant processed release notes for bills of entry E 161 and E 162 on 25 March 2022.

3. The consignment of cigarettes cleared on bill of entry E 161 of 23 March 2023 was loaded in trucks number MBP52-33/AC 448MP, MBP65-41/MB46-78, MBP53-78/MM-1729.

4. The consignment of cigarettes cleared on bill of entry E 162 of 23 March 2022 was loaded in trucks number JTC003MP60-08, BJT009MP/BS03-87, AAZ972MP/KN40-51.

5. The above trucks were sealed in Harare using following seal numbers AC014324, ACO15014, ACO13421, ACO14344, ACO13977 and ACO137718 respectively.

6. The consignment was destined for Swaziland via Mozambique through Forbes border post.
7. The fuels manager confirmed through a memo dated 16 May 2022 that trucks carrying exports under bill of entry E 161 and E 161 both of 23 March 2022 were sealed on 25 March 2022 by Tinashe Nerwande.

8. Seals for bill of entry E 161 of 23 March 2022 were successfully disarmed by Kudakwashe Manjengwa at the following time intervals, 1529 hours for ACO 13872, 1531 hours for ACO 14324 and 1534 hours for ACO 13421.

9. The following seals ACO 13977 and ACO 13781 for bill of entry 162 of 23 March 2022 were armed in Harare by Tinashe Nerwande at 1048 hours and 1003 hours respectively.

10. No tracking history was provided from ECTS for seal ACO 14344 linked to bill of entry E 162 of 23 March 2022.
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11. The Complainant as Acting supervisor alerted officers on duty to advise the supervisors of the trucks in question upon arrival and was advised that the trucks had already exited.

12. CTIPs for the trucks in question could not be found in the box were CTIP are kept.

13. ZINARA, VID and INSTATOLL confirmed that they did not have any record of passage of trucks in question.

14. Alphandega confirmed they had no record of the consignment having entered Mozambique.


Findings

1. The Security guard at the exit gate is said to have recorded the trucks in question in the register.

2. CTIPs for the trucks on question could not be found in the box were CTIPs are kept.

3. The trucks in question were entered in the ZIMRA security guard register and export register.

4. Mr Gundani acting Head Excise was monitoring movement of trucks in question, it is

said that Mr Gundani indicated that the trucks were in Odzi but the seals were already physically disarmed at Forbes Border Post.

Verdict

Guilty.”
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Appellant was charged in terms of the letter dated 18th July 2022 with “an act, which is inconsistent with the express or implied conditions of the contract of employment.” The specific allegations were summarised as follows:

“10. From your actions the following were established;

a) You removed the electronic seals on the trucks, which never physically arrived at Forbes Border Post.

b) You acquitted the Electronic Cargo Tracking System records and updated ASYCUDA without close and physical site of the trucks as a control ensuring that trucks would immediately pass the boom gate into Mozambique; and

c) You failed to control the movement of the goods outside the country since the goods were being exported in bond and there was duty at stake on the goods.”

Apparently, the critical documents to show that the trucks in question lawfully exited the Forbes Border post in Mutare are the CTIPs. Appellant was expected to complete the documents and deposit same in a certain box. Alas the documents could not be found. This led to investigations during which Mozambique authorities state the trucks did not appear in their records as having entered their country. Further checks with ZINARA, VID and instatoll (tolling agents) showed no record of the vehicles passing through toll gates along the Harare to Mutare main highway, the totality of the evidence and circumstances led to the inference that the vehicles never got to Forbes Border post. Therefore, they were irregularly cleared for exit by appellant. This is a typical case where the circumstantial evidence proves guilt.

See Ebrahim v Pittman 1995(1) ZLR 176

Per Bartlettt J
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“I should also point out that in another case referred to by Mr Gillespie, … it was again emphasized that it is not necessary for a plaintiff invoking circumstantial evidence in a civil case to prove the inference which he asked the court to make as the only reasonable inference. He will discharge the onus which rests on him when he has convinced the court that the inference, he advocates is the most readily apparent and acceptable inference from a number of possible inferences.”

By parity of reasoning the most likely inference in casu is that the trucks did not exit the country at Forbes Border post but were irregularly cleared by appellant. The agreed facts and findings by the DC pointed to the appellant’s guilt.

2. Whether the DC failed to consider the evidence which exonerated appellant:
The allegation that the trucks were sighted at Odzi by a Mr Gundani is neither here nor there. The charge was that the trucks were irregularly cleared the border post at Forbes. The same applied to the allegation that the trucks “actually delivered the consignment.” Delivery of the consignment outside the country is not proof that the trucks properly passed through Forbes. The “exculpatory” evidence relied on by appellant amounts to a red herring. Its neither here nor there.

3. Whether the mitigating factors were properly reflected in the penalty:
The main mitigating factors appellant relied were,

a. His prior clean record of service

b. His status as the sole breadwinner for his family; and

c. His kidney ailment requiring expensive treatment.

These factors were duly noted. The DC balanced that against aggravating factors particularly the grossness of the misconduct. The DC opined that:
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“2.
Relating to a clean work record and being first time to be brought before a DGC; it can be drawn from the investigations conducted that it is indeed the first time that the defendant has never (sic) been brought before a DGC. And that he has a satisfactory working record. It should however be noted when looking at the nature of the offence that an act of negative gross proportion was committed, such an act throws in disarray or trashes the clean work record.

3. Issues of sole breadwinner and looking after 3 kids and orphans. At present one cannot ascertain the veracity of the submission. However, the fact that the defendant is married and has a family to look after is indisputable. This is a mere fact of life which should have regulated the defendant to conduct himself in a way that exudes integrity.

4. Pertaining to medical condition and medical aid. The facts pertaining to medical condition and medical aid cannot be disputed as the defendant alluded to the fact that it is on file. The defendant’s narration of their medical condition is quite touching as well as being critical. It does not however take away the fact that the defendant should have been more careful in their actions considering their peculiar circumstances.”

It is clear that the mitigating factors were considered but deemed as outweighed by the aggravating factors. By all measures the misconduct in question amounts to a very serious offence. Respondent as employer took a serious view of the matter and imposed the ultimate penalty of dismissal. It was entitled to do so.

See Celsys v Ndeleziwa 2015(2) ZLR 62(5)

At p 65 F
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Conclusion

All the issues above were resolved against the appellant. In the circumstances the appeal ought to be dismissed as devoid of merit.

Wherefore it is ordered that,

1. The appeal be and is hereby dismissed; and

2. Each party shall bear is own costs.

G. MUSARIRI

J-U-D-G-E
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