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HARARE
15 MAY, 2023
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Before the Honourable G. Musariri Judge:

For Appellant
Mr E. Chigova, Unionist

For Respondent
Mr T. Chivanga, Attorney

MUSARIRI, J:

At the onset of oral argument in this Court, respondent raised a point in limine which appellant

apposed.

The point is set out in the notice of opposition thus,

“Point in limine

Defective Notice of Appeal – Relief sought is incompetent.

3. Rule 43(2) of the Rules of this Honourable Court provides that an application of this nature shall be accompanied by a draft of the intended Notice of Appeal. Nonetheless, when one takes a look at the attached Notice of Appeal, it quickly comes to the force that the Notice itself is defective as the prayer is incompetent.

4. The relief sought on appeal is incompetent since the Applicant prays for reinstatement when that was not the prevailing position prior to the dismissal. Prior to the dismissal on the 14th August, 2020, the Applicant was suspended from
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employment on the 6th July, 2020. The status quo that has to be restored is therefore the position of suspension and not the reinstatement.

5. Consequently, the application is defective as the underlying Notice of Appeal carries an incompetent relief. On this premise alone, the application should be dismissed with costs on a higher scale.”

The draft Notice of Appeal is filed of record. Its prayer reads,

“Wherefore Appellant pray that the appeal succeeds and Appellant be reinstated without loss of salary and benefits from the days of suspension.”

1. Standard v Chikomwe SC 77/00 and

2. Air Zimbabwe v Mensa SC 89/04.

I note that the cited cases generally deal with remedies available to an employee upon the success of an application for review. Because the employee would have succeeded on procedural or technical points he reverts to the position immediately before his dismissal, that is, suspension pending a fresh disciplinary hearing. However in casu the Court is seized with an intended appeal. That distinguishes the matter from the cited cases. If the appeal succeeds it means that the employee is innocent and should never have been suspended to begin with. The remedy available to a dismissed employee who succeeds on appeal is reinstatement. That is precisely what applicant prays for in her intended appeal. It is well within her rights to pray for reinstatement.

In the circumstances it is concluded that the point in limine was poorly taken and ought to be dismissed.
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Wherefore it is ordered that.

1. The respondent’s point in limine be and is hereby dismissed;

2. The Registrar of this Court shall re-set the matter for hearing on the earliest available date; and

3. Costs shall be costs in the cause.
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