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PATEL J:
The Senior Regional Magistrate in Masvingo has referred this matter to the Registrar for guidance on the following facts.

The accused was duly convicted on his plea of guilty to three counts of contravening section 4(1) as read with section 3(1)(a) of the Domestic Violence Act [Chapter 5:16] for having assaulted his wife on three separate occasions. The trial magistrate sentenced him to:

“9 months imprisonment of which 6 months imprisonment is suspended for 5 years on condition accused does not within that period contravene any section of the Domestic Violence Act for which upon conviction will be sentenced to a term of imprisonment without an option.”

The learned Senior Regional Magistrate queried the sentence imposed on three grounds. The first was that the condition of suspension was too broad in not specifically referring to the use of violence upon another person. Secondly, she took the view that the suspension of two-thirds of the prison sentence, leaving an effective term of 3 months, was awkward and unprecedented. Lastly, she asked the trial magistrate to explain what she meant by “imprisonment without an option”.


In her response, the learned Resident Magistrate conceded the first point and accepted that she should have confined herself to a condition referring to physical violence. As regards the second point, she took the view that the purpose of suspension on condition of good behaviour was to deter future criminal conduct and that there was no hard and fast rule as to what portion of the sentence should be suspended. On the final point, she explained that she had been taught by a Regional Magistrate that, as there are other forms of sentence now available, apart from fines, the condition of suspension should be phrased without any reference to “a fine”.


Section 3(1) of Chapter 5:16 defines domestic violence fairly broadly to mean “the direct infliction of physical, sexual or mental injury”. The Act obviously contemplates forms of violence other than “physical abuse” as is specifically envisaged in section 3(1)(a). As a rule, the suspension of a prison term on condition of good behaviour should, in order to serve as an effective deterrent, precisely identify the bad behaviour that the accused should refrain from. In this case, as is properly conceded by the trial magistrate, the condition of suspension should have been confined to the commission of any offence involving physical abuse or violence.


As regards the second query, past practice suggests that the period of suspension should not be disproportionately larger than the remaining effective term of imprisonment. Nevertheless, I tend to agree with the trial magistrate that there is no fixed rule as to what portion of a term of imprisonment should be suspended on condition of good behaviour. The most appropriate period of suspension will obviously vary according to the facts of each case. In the instant case, a short sharp stint of 3 months imprisonment appears to accord with the nature of the offence and the circumstances of the offender.


As for the final aspect, it seems to me that the trial magistrate has been poorly instructed into believing that the option clause need not make any specific reference to a fine. The long-standing practice in this regard is informed by several factors. Firstly, it is customary to impose a fine, where appropriate, as an option to the entire fixed term of imprisonment, which term will depend on the regular earnings or available savings of the accused. Secondly, the option of a fine is an alternative availed to the accused to choose as he deems fit. It is clearly distinct from a condition of suspension which is imposed upon the accused so as to reduce the full term of imprisonment fixed by the convicting court. Thirdly, it is obviously incorrect to state that other forms of sentence were not available in the past. Although community service is relatively new, conditions of good behaviour and restitution or compensation have always formed part of criminal sentencing policy.

In the premises, although the conviction of the accused is in order and is hereby confirmed, it is necessary to correct the anomalies in the sentence imposed upon him. The sentence is accordingly set aside and substituted by the following:

“The accused is sentenced to a term of 9 months imprisonment of which a period of 6 months imprisonment is suspended for 5 years on condition that he does not within that period commit any offence involving physical abuse or violence on the person of another for which offence he is convicted and sentenced to a term of imprisonment without the option of a fine.” 

UCHENA J:
I concur.

