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PATEL J:
The plaintiff in this case seeks the delivery of two new Toyota Hilux IMV motor vehicles in terms of an agreement of sale between the parties. In the alternative, it claims damages for breach of contract based on the current market value of the vehicles in the sum of US$107,825.15. The defendant denies having entered into any agreement of sale and avers that the plaintiff engaged the defendant as its agent in sourcing the vehicles from third party suppliers.


The principal issues for determination are whether the parties concluded a contract of sale or one of agency, the terms of the contract, and the liability thereunder of the defendant to the plaintiff.

The Evidence

Revai Kaseke was employed by the plaintiff as its Fleet Management Officer from July 1993 June 2009. He testified as follows. On 20 August 2008, he obtained a quotation from the defendant for Toyota and Isuzu motor vehicles. He telephoned to confirm their availability in stock, in a bonded warehouse, and followed up with an order form to the defendant. The latter then faxed a pro forma invoice on 21 August 2008 for two Toyota Hilux vehicles at a price of ZW$99,760,000. There was need for prompt payment as the price quoted was valid for that day only. According to the invoice, delivery was to take place within two to three days after payment. He then processed payment through the appropriate channels. The payment was effected by RTGS on 21 August and was confirmed as having been received on the same day into the bank account specified in the pro forma invoice. As per accepted RTGS practice, the payment was then reflected in that account within 24 hours. The defendant later sent a letter and a second pro forma invoice, both dated 22 August, quoting an increase in price. The plaintiff’s Head of Operations responded on 26 August stating that payment had already been effected on time as agreed. In the days that followed, he chased up on delivery and the defendant’s Managing Director (Andrew Magirazi) kept promising to deliver. The defendant did deliver three out of the four Isuzus ordered by the plaintiff, but never delivered the two Toyotas. During the same period, another supplier, C&T Car Sales, was able to deliver two Toyota Hilux vehicles within two weeks. The witness produced two quotations from Toyota Zimbabwe and Croco Toyota, obtained in January 2012, for two identical vehicles at the price of US$107,825.15 and US$111,286.00 respectively. He stated that the transaction between the parties was one of purchase and sale and not one for the defendant to act as agent to obtain foreign currency to purchase the vehicles.


Susan Pasi has been employed by the plaintiff since 1979 and was its Procurement Manager in 2008. She originated the order form for the vehicles in question. She confirmed that the agreed price for the Toyotas was ZW$99,760,000. Payment was effected on the very day that the pro forma invoice was sent, as per the defendant’s instructions. It was then reflected in the defendant’s bank account the following morning. The RTGS process took 24 hours to complete. This practice was common to all banks throughout Zimbabwe and was accepted by all suppliers that stipulated RTGS payments. The witness made several follow-ups on the Toyotas with the defendant’s Magirazi, who did not raise any query regarding price adjustments. She never saw the defendant’s letter of 22 August and did not discuss any price increases for the Toyotas with Magirazi. He said that the vehicles were at the Croco Toyota warehouse. She visited the warehouse in September 2008 and was told that the vehicles were there but had not been paid for by the defendant. The witness confirmed that that there was no discussion of the defendant being the plaintiff’s agent to purchase foreign currency. Under cross-examination, she explained the transaction relating to the purchase of Isuzus by the plaintiff. On that purchase, the parties agreed to a price adjustment on 2 September because the payment for the Isuzus was delayed. It was only reflected in the defendant’s account in the afternoon of 22 August, unlike the payment for the Toyotas which was reflected in that account on that morning. This is evident from the correspondence between the parties and CBZ Bank from 26 to 27 August, which is confined to the payment of ZW$135,400,000 for the Isuzus and does not relate to the payment of ZW$99,760,000 for the Toyotas. The subsequent letter from the defendant of 20 October 2008 refers to the Toyotas but was never received by the witness. She also did not receive the defendant’s further letter of 18 February 2009 referring to foreign currency transactions.


Andrew Magirazi was the Managing Director of the Defendant company in August 2008. He is presently its Chief Executive Officer. His evidence was that the sale transaction between the parties was a sham. At that time, motor vehicles could not be purchased with local currency because their prices changed on a daily basis. The plaintiff’s Head of Operations, M. Kenny, proposed the sham, but the plaintiff’s witnesses, Kaseke and Pasi, were not aware of it. The pro forma invoices presented by the defendant were merely a device to enable payment to the defendant to procure foreign currency on the parallel market for the plaintiff to purchase motor vehicles. The defendant agreed to this illegal transaction with Kenny, at a commission of 10% on the foreign currency obtained. On 22 August, following a drastic jump in foreign currency rates, the defendant wrote to the plaintiff together with a second pro forma invoice. The parties then met and agreed to adjust the prices for both the Toyotas and the Isuzus, with an increase of ZW$56,990,000 on the Toyotas. When cross-examined and re-examined, the witness accepted that the plaintiff paid for the two Toyotas in accordance with the payment instructions set out in the pro forma invoice of 21 August, i.e. by transfer to the specified bank account with CBZ Bank. He also accepted that this invoice was based on the RTGS price and that the intended RTGS payment would take 24 hours to process. If it had been a proper invoice, the plaintiff would have met its payment obligations on time and would have been entitled to delivery of the two Toyotas. Contrary to his earlier evidence, he conceded that it was possible to obtain motor vehicles in local currency, as there were some car dealers, e.g. C & T Car Sales and Dulys, who were prepared to accept payments in local currency.

Assessment of Evidence

Both of the plaintiff’s witnesses gave their evidence clearly and credibly. They were not shaken under cross-examination and remained consistent throughout their testimony. Their evidence was also consistent with the contemporaneous correspondence between the parties and CBZ Bank at the relevant time, i.e. from 26 to 27 August 2008. These exchanges show that the query as to price adjustment related only to the Isuzus purchased by the plaintiff and not the transaction to purchase the Toyotas. In essence, the evidence of these witnesses established that the parties concluded an agreement of sale. It further showed that the plaintiff performed its part of the agreement and that the defendant failed to deliver the Toyotas despite several promises to deliver.


In marked contrast, the evidence given by the defendant’s witness, Andrew Magirazi, was benighted with inconsistencies, contradictions and improbabilities. Very crucially, he undermined the defendant’s own pleadings in several significant respects. In particular, he contradicted the pleadings as regards the alleged impossibility of acquiring motor vehicles with local currency and the adequacy of the amount invoiced for the Toyotas. As for the alleged principal and agent relationship between the parties, he again contradicted the pleadings with respect to the calculation of commission on the agency agreement and the persons who represented the plaintiff and were privy to that agreement.


As regards the probabilities, Magirazi’s evidence was equally unreliable and difficult to credit. Firstly, he was unable to explain why the plaintiff would initiate the alleged foreign currency arrangement, with all the attendant risks of criminal prosecution, and then sabotage the arrangement a few days later by refusing to pay the additional sum required, even though it was perfectly capable of paying the amount claimed in the second pro forma invoice allegedly furnished by the defendant. Secondly, he failed to produce any proof of delivery of the letters dated 22 August 2008, 20 October 2008 and 18 February 2009, which he claims to have written to the plaintiff with respect to the alleged foreign currency transactions. The content of these letters is entirely inconsistent with the contemporaneous correspondence from 26 to 27 August 2008, referred to earlier and which is common cause, including the letter of 27 August to the plaintiff from the defendant itself. It is also inconsistent with the letter of 17 October 2008 from the plaintiff, which was produced by the defendant, in which the latter was asked to deliver the Toyotas after the two week delay that it had requested. The only reasonable inference that one can draw is that Magirazi concocted the three letters that were never delivered to the plaintiff in order to bolster the alleged agency agreement. Thirdly, the probability that there was any such agreement is thoroughly discredited by the fact, demonstrated by the plaintiff and conceded by Magirazi, that it was possible to procure motor vehicles in the market with local currency. Given this scenario, it seems highly improbable that the plaintiff, a well-established commercial bank, would have taken the risk of engaging in the illegality of purchasing foreign currency on the parallel market simply for the purpose of acquiring new motor vehicles. In this regard, it is noteworthy that the defendant did not subpoena the plaintiff’s Head of Operations, who allegedly proposed the illegal scheme, in order to substantiate Magirazi’s assertions. All in all, the agency agreement put forward by the defendant appears to be no more than a smokescreen conjured up to scuttle the plaintiff’s claim.

Contract of Sale or Agency

It is fairly obvious that the plaintiff’s contention of an agreement of sale and the defendant’s counter-contention of an agency agreement are mutually destructive versions of the contractual relationship between the parties. The approach to be adopted in assessing the evidence in this context is to evaluate the credibility of the witnesses in conjunction with the probabilities. As was very lucidly expounded in National Employers’ General Insurance Co Ltd v Jagers 1984 (4) SA 437 (ECD) at 440-441:

“The estimate of the credibility of a witness will therefore be inextricably bound up with a consideration of the probabilities of the case and, if the balance of the probabilities favours the plaintiff, then the court will accept his version as being probably true. If however the probabilities are evenly balanced in the sense that they do not favour the plaintiff’s case any more than they do the defendant’s, the plaintiff can only succeed if the court nevertheless believes him and is satisfied that his evidence is true and that the defendant’s version is false. .... In fact, as I have pointed out, it is only where a consideration of the probabilities fails to indicate where the truth probably lies, that recourse is had to an estimate of relative credibility apart from the probabilities.”


This approach has been followed in our courts in manifold instances. See Nicols v Pearl General Insurance Company & Another 1994 (1) ZLR 193 (H) at 195-196; Industrial Equity Ltd v Walker 1996 (1) ZLR 269 (H) at 279; Matiza v Pswarayi 1999 (1) ZLR 140 (S) at 143. On the evidence before me, I take the view that the plaintiff’s version of an agreement of sale is highly probable and, conversely, that the defendant’s version of an agency agreement is grossly improbable. This is decisively buttressed by my evaluation of the evidence adduced in court on behalf of the plaintiff and the defendant. In short, I am amply satisfied, not only on a preponderance of probabilities but also on the relative credibility of the witnesses, that the transaction between the parties was not an agency agreement but a straightforward agreement of sale in Zimbabwe Dollars for the purchase of two Toyota vehicles.

Relief Sought

It is trite that the essential elements of a contract of sale consist in a transaction between a buyer and a seller of a defined and ascertainable thing at a price fixed or fixable in money. Counsel for the defendant submits that there is insufficient evidence to establish full agreement on all the essentials for the creation of a contract of sale. I see no merit whatsoever in this submission. The plaintiff has adduced conclusive evidence, i.e. a quotation from the defendant, followed by discussions leading to the presentation of a pro forma invoice, and payment of the agreed price for two Toyotas in accordance with the stipulated instructions, to show that the parties entered into a valid and binding contract of sale.

Having duly performed its obligations under the contract, the plaintiff entitled to demand that the defendant should honour its part of the bargain. The principal claim herein is for delivery of two Toyota vehicles, i.e. specific performance. The plaintiff is entitled to this remedy, subject only to the Court’s discretion to decline it, for instance, where it is impossible to compel performance. See Farmers’ Co-op Soc (Reg) v Berry 1912 AD 343 at 350. The defendant has not put forward anything to show that it is unable to deliver the vehicles or that it should for any other reason not be compelled to effect delivery. The plaintiff is therefore clearly entitled to a decree of specific performance.

The alternative claim is for damages in the sum of US$107,825.15 based on the current market value of the vehicles. This amount represents the lower of two quotations obtained from Toyota dealers and produced in court by Kaseke. It also appears to be significantly lower than the value of the same vehicles in August 2008. In his evidence, Magirazi suggested that vehicles sourced by agents would be about 15% lower than those supplied by car dealers. He later admitted that agents in fact put their own mark-up on vehicles obtained from car dealers, thereby negating his earlier assertion. Notwithstanding this, counsel for the defendant submits that the plaintiff’s claim for damages was not substantiated by any witness called to authenticate the values quoted by Toyota Zimbabwe and Croco Toyota. This submission cannot be sustained for the simple reason that Kaseke’s production of the quotations and his evidence in that regard were not challenged under cross-examination. The authenticity or accuracy of the quotations was not questioned at the trial. Consequently, I can see no valid basis for rejecting the quotations produced by the plaintiff, as being the best evidence available on the current market value of the two vehicles.


It is well established that damages for breach of contract are intended to put the claimant in the position he would have been in had the contract been properly performed, insofar as that can be done by the payment of money and without undue hardship to the defaulting party. See Victoria Falls and Transvaal Power Co Ltd v Consolidated Langlaagte Mines Ltd 1915 AD 1; Trotman v Edwick 1951 (1) SA 443 (A) at 449; Jiawu Manufacturers v Mitchell Cotts Freight Zimbabwe (Pvt) Ltd 2003 (2) ZLR 369 (H) at 379. Additionally, as was recognised and affirmed in the Jiawu Manufacturers case, at 380, the date of breach is not necessarily the date at which damages must be assessed. The extent of the loss incurred and the amount assessed to be awarded can often only be determined at a later date. As for the balance of convenience, the defendant in the instant case has not demonstrated any undue hardship attendant upon satisfying the plaintiff’s claim for damages.


In the result, the plaintiff’s principal claim and alternative claim must both succeed. Judgment is accordingly entered for the plaintiff as against the defendant as follows.

It is ordered that:

1. The defendant shall deliver two new Toyota Hilux IMV motor vehicles to the plaintiff in terms of the agreement of sale between the parties.

2. Alternatively, the defendant shall pay the plaintiff the sum of US$107,825.15 as damages for breach of contract.

3. The defendant shall pay the costs of suit.

Scanlen & Holderness, plaintiff’s legal practitioners

Machingambi Legal Practitioners, defendant’s legal practitioners 

