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Before the Honourable G. Musariri, Judge:

For Applicant      		- Ms R.P. Sibanda, Attorney


For Respondent		- Mr H. Muromba, Attorney			 
 
MUSARIRI, J:
Applicant applied to this Court for rescission of judgment in terms of Rule 40 of the Labour Court Rules, 2017.  Respondent opposed the application.
In its papers respondent raised 3 points in limine.  However, at the onset of oral argument it abandoned the first and last points.
The remaining point in limine was to the effect that the application is fatally defective for failure to comply with the Court’s Rules.  The point is expatiated in the opposing affidavit thus,

“7.1.	I am advised that the present court application is fatally defective for want of compliance with Rule 11 A (5) of the Labour court Rules as amended.  Rule 11A (5) requires that every notice of appeal on application shall provide Applicant’s telephone numbers.

7.2	Rule 11 A (5) of the Rules is phrased in peremptory terms and I am advised that nothing less than strict compliance thereof is mandatory.  In the present matter, the court application for rescission and condonation for the late filing of Notice of Response does not comply with this peremptory rule.

7.3	It therefore  follows that the present application for rescission of default judgment is fatally defective and ought to be struck off the roll with costs.”

Applicant countered in his heads of argument as follows,

	“14.	Rule 11A (5) reads

‘All litigants shall provide telephone numbers from the following registered service providers, namely; Econet, Netone or Telecel, or any other service provider specifically identified in Practice Directions issued from time to time.’

15.	It is important to point out that the heading of Rule 11A is ‘General Provision for e-filing of process.’ A reading of the whole of Rule 11A shows that the rule applies to the process of filing process but also creation of an IECMS account.  It is only Rule 11A (4) is specifically peremptory with regards every notice of appeal or application providing an alternative email address,

16.	It is trite that when a party institutes a proceeding or is linked as a Respondent the litigants are obliged to provide telephone numbers as part of the mandatory information in terms of Rule 11A (2).  It is important to point out that in contrast with Rule 11A (4), Rule 11A (5) does not require that every Notice of Appeal or application have a telephone number.  It only provided that all litigants should provide a telephone number.”

The Court is persuaded by Applicant’s rejoinder.  Unlike Rule 11A (4), Rule 11A (5) is not tied to any pleading or document.  It simply requires all litigants to provide telephone numbers from specified service providers.  Further applicant submitted in oral argument that indeed they provided the Registrar of this Court with his telephone at the time of his accreditation to the Court’s IECMS platform the submission was not challenged.  However the main point is that Rule 11A (5) does not apply to a pleading but to a party who can comply through communication with the Court’s Registrar.  It is therefore concluded that the point in limine ought to be dismissed as devoid of merit.





Wherefore it is ordered that:

1. The Respondent’s point in limine be and is hereby dismissed;


2. The Registrar of this Court is directed to re-set the matter for continuation on the earliest available date; and


3. Costs shall be costs in the cause.
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