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REASONS

CHIVIZHE, J:

This is an application for review in the matter between Pianos Mubaiwa (employee) and BOC Zimbabwe (Pvt) Ltd. (former employer).

The following are the relevant background facts to the matter. The Applicant was employed by the 1st Respondent from 2002 until 2021 when he was dismissed. He was at the time of his dismissal occupying the position of a Distribution Officer. The internal disciplinary proceedings against the Appellant were commenced on 7th July, 2021 by placing him on suspension without pay and benefits. The Appellant was being charged with two counts each of breach of sections 4(d) and 4(a) of the Labour National Code of Conduct, Statutory Instrument 15 of 2006. Following a hearing which was held in his default, Applicant was found
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guilty of all the charges. A penalty of dismissal was consequently imposed upon him with effect from the date of suspension. Aggrieved by the procedure adopted and the determination the Applicant approached this court with an application for review of the disciplinary proceedings.

On the initial date of hearing of the matter the Applicant, through his legal practitioner, indicated his intention to raise a constitutional issue/s for referral to the Constitution Court. As the point was taken unprocedural the Appellant was directed to file supplementary heads of argument in respect of the application for referral. Such Supplementary Arguments were to be filed by the 7th October, 2022. The 1st Respondent was also given an opportunity to file its response thereto. The Applicant filed a chamber application under reference LC/H/981/22 for the referral of the constitutional issue/s as perceived by him. The 1st Respondent also filed its response thereto. Upon consideration of the submissions and the authorities referred to in those submissions the following constitutes the court's ruling on the application for referral of the constitutional issue/s.

APPLICATION FOR REFERRAL TO THE CONSTITUTIONAL COURT

The first issue the court ought to address is the procedural point taken by the 1st Respondent that the application for referral has been filed out of time. The court had directed on 29th September 2022 that Appellant should file the application for referral at the latest by 7 October, 2022. The chamber application was however filed 14 days out of time. The 1st Respondent submits that the Appellant having breached the court rules by filing his papers out of time, his application ought to be struck off the roll. The Applicant has not responded to the point as taken. The record however shows that on 14th of October, 2022 Applicant's legal practitioners of the record penned a letter to the Registrar advising of the delay in filing of the application due to Mr Nyamucherera's indisposition. In the same letter the Registrar was also advised that the chamber application would be filed on the 17th of October, 2022.

It is clear that there has indeed been a breach of the court rules by the Appellant in this court. The chamber application was filed 14 days out of time. It is trite that where any application or process is filed out of time it should be regularised by seeking the court's condonation. It is not regularised by a party penning a letter to the Registrar or the Judge's Clerk. It is clear that the application for referral ought to be struck off the roll as it is improperly before the court. The court is however inclined to grant condonation in this instance. This is for expediency in order for the court to proceed to address the merits of the application for referral. This is an approach that has been advocated by the Supreme Court in Mapondera and
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55 Ors vs. Freda Rebecca Gold Mine Holdings Limited SC 81 of 2022. I now turn to address the application for referral.

I do agree with Respondent’s counsel that the application is unnecessarily repetitive and long winded. The issue to be referred as based on Appellant’s written as well as oral submissions is two pronged. Firstly, The Appellant contends that it could not have been the intention of the Legislature to have the National Code of Conduct, which has been included in a Collective Bargaining Agreement which is itself registered under the provisions of Section 79 of the Labour Act [Cap 28:01], supersede a Code of Conduct registered under Section 101

(1) of the Labour Act [Cap 28:01] as had happened in this case. The issue is whether the use of the National Code of Conduct in this case was constitutional in view of the existence of an employment code already registered in terms of Section 101 (1) of the Labour Act [Cap 28:01]. The appellant contends that this situation violated his right to fair labour practice. The second issue which question is an extension of the first is whether Section 101(1b) which allows an NEC Code of Conduct to super-cede a pre-existing Works Council Code as what happened in casu, is constitutional. The issue was raised against a background where the Appellant was initially served with a suspension notice to attend a hearing in terms of BOC Zimbabwe Employment Code of Conduct 2017 which as it turned out was an unregistered code of conduct. On the date of hearing however Appellant was advised that his suspension had been uplifted and he was now being charged in terms of the National Code of Conduct i.e. Labour National Employment Code of Conduct, Statutory Instrument 15 of 2006.The Appellant however is contending that there was at the material time in existence a registered Code of Conduct known as BOC Code of Conduct registered in 2004 under Certificate number 431. The Appellant is also contending that both the charge and the hearing were both contrary to Section 5 (a) of the same National Code of Conduct which section provides that termination has to be in terms of an employment code registered in terms of Section 101(1) of the Labour Act. The Appellant contends that the National Code of Conduct itself is not registered in terms of Section 101 (1) of the Act. The 1st Respondent’s conduct is said to violate
Section 65 of the Constitution of Zimbabwe Amendment Act No.13.

The 1st Respondent is opposed to the referral of the 'constitutional issue'. The 1st Respondent submits firstly, that the Appellant has failed to demonstrate how Section 101 (1) falls foul of the Constitution in particular Section 65 thereof. Secondly, that it has in any event applied the correct legal provisions in conducting the disciplinary proceedings in this case. Thirdly, that the request is in any event, a frivolous and vexatious request. Fourthly, that, the
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relief sought is incompetent. Fifthly, that no constitutional issues arising, all the issues raised in the review can be resolved by this court.

THE LAW AS APPLIED TO THE FACTS

Section 175 of the Constitution outlines the powers of courts in relation to constitutional matters raised before them. The section reads as follows;

‘175 Powers of courts in constitutional matters

(1)…

(2)…

(3)…

(4) If a constitutional matter arises in any proceedings before a court, the person presiding over that court may and, if so requested by any party to the proceedings, must refer the matter to the Constitutional Court unless he or she considers the request is merely frivolous or vexatious.’
Before referring a matter to the Constitutional Court, the lower court is requested to establish first, that a constitutional matter has arisen in the proceedings. Section 332 of the Constitution has defined 'constitutional matter' to mean "a matter in which there is an issue

involving the interpretation, protection or enforcement of this Constitution". The court is also required to establish whether the determination by the Constitutional Court is necessary for the proceedings before him or her. Lastly, the lower court has to satisfy itself that the request is not 'frivolous' or 'vexatious’. The court was aptly referred by 1st Respondent to Nyagura vs. Lazani Ncube & Another CCZ 27/19 where the following remarks were made which are also relevant to these proceedings.

"There must be a moment in the procedure set out in S175 (4) of the Constitution when the presiding person must address his or her mind to factors that answer a number of questions, such as whether what is raised is a Constitutional question, whether the request to refer the matter to the Courts is frivolous or vexatious, and whether the determination by the Court is necessary for the proceedings before him or her."

On the issue of definition of ' frivolous' and 'vexatious' the court was also aptly referred to Martin vs. AG & Another 1993 (1) ZLR 153 at page 157, where GUBBAY CJ made the following remarks;

"In the context of S 24 (2) the word frivolous connotes in its ordinary and natural meaning, the raising of a question marked by a lack of seriousness, one inconsistent with logic and good common sense, and clearly so groundless and devoid of merit that
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a prudent person could not possibly obtain relief from it. The word vexatious, in contra-distinction, is used in the sense of the question being put forward for the purposes of causing annoyance to the opposing party in the full appreciation that it cannot succeed; it is not raised bona fide and a referral would be to permit the opponent to be vexed under a form of legal process that was baseless. "

Upon consideration of the parties submissions and the authorities as referred to it is the court's finding that the application for referral stands to be dismissed as unmerited. The basis of the finding is that no constitutional issue/s have been raised by the Appellant. The Appellant through Counsel presented a two-pronged argument. He seemed to suggest, on one hand, that it was not proper for the National Code of Conduct which is essentially registered in terms of Section 79 of the Labour Act [Cap 28:01] to be allowed to "supercede" a Code of Conduct already registered in terms of Section 101 namely the BOC code of conduct 2004. He also seemed to suggest that, whilst indeed the National Code of Conduct had been incorporated in the Statutory Instrument number 15 of 2006 there is no evidence that that Code is in fact registered. In his initial papers the Applicant had outlined the issue for referral as follows;

‘The issue is whether the use of the National code of Conduct is constitutional in the circumstances. In particular, whether section 101(1b) which allows an NEC Code of Conduct which is registered as a Collective Bargaining Agreement and published as a Statutory Instrument can super-cede a pre-existing Works Council Code as in this case, the BOC Code of Conduct,2004.’

During the course of oral submissions Applicant’s Counsel outlined the question for referral to be as follows;

‘Whether the 1st Respondent violated the Applicant's right to fair labour practices and standards in terms of section 65(1) of the Constitution of Zimbabwe in that it used, the Labour National Employment Code of Conduct, Statutory Instrument 15 of 2006, an unregistered code of conduct which is part of a collective bargaining agreement registered in terms of section 79 of the Labour Act [Cap 28:01] whilst it is superseded by a duly registered code of conduct in terms of section 101(1) of the Labour Act [Cap 28:01] being, BOC Code of conduct registered in the year 2004.’

It is apparent to the court that the question for referral has mutated from the original issue intended for referral. Such conduct on the part of a litigant especially one who is legally represented should not be countenanced by the court. The court’ view however on the application for referral as originally presented simply cannot succeed. The following are the reasons.
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Firstly, it is clear that in making his application for referral the Applicant did not clearly indicate on which subsection of Section 65 his application is premised. It is apparent that section 65 has seven subsections which all protect different set of rights for employees. Section 65 of the Constitution of Zimbabwe Amendment Act No.13 provides as follows;

‘65 Labour rights

(1) Every person has the right to fair and safe labour practices and standards and to be paid a fair and reasonable wage.

(2) Except for members of the security services, every person has the right to form and join trade unions and employee or employers’ organisations of their choice, and to participate in the lawful activities of those unions and organisations.

(3) Except for members of the security services, every employee has the right to participate in collective job action, including the right to strike, sit in, withdraw their labour and to take other similar concerted action, but a law may restrict the exercise of this right in order to maintain essential services.

(4) Every employee is entitled to just, equitable and satisfactory conditions of work.

(5) Except for members of the security services, every employee, employer, trade union, and

employee or employer’s organisation has the right to—

(a) engage in collective bargaining;

(b) organize; and

(c) form and join federations of such unions and organisations.

(6) Women and men have a right to equal remuneration for similar work.

(7) Women employees have a right to fully paid maternity leave for a period of at least three months.

The second equally compelling reason for the dismissal of the application for referral is the issue of incompetent relief also raised by the 1st Respondent. It is clear from a perusal of the record under LC/H/981/22 that the applicant is seeking in the draft order the following;

‘IT (sic) TERMS OF THE FINAL ORDER SOUGHT

1. The application be and is hereby granted.

2. The application be referred to the Constitutional Court for determination of the constitutional issue of whether the usage of Statutory Instrument 15 /2005(sic) in conducting the disciplinary hearing of the Applicant, notwithstanding the existence of a registered code of conduct did not contravene Sections 65, 69 and 56(1) of the Constitution of Zimbabwe.

3. 1st Respondent shall pay costs of suit.’
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As contended by the 1st Respondent the draft order makes reference to sections 69 and 56(1) as having been also violated, the Applicant however did not in his pleadings substantiate himself on this point. No sufficient basis having been laid for the alleged violation or breach of those provisions it must follow that the order being sought is incompetent. It is trite position at law where an incompetent relief is sought it results in a nullity. The application for referral simply must fail on this basis.

Thirdly and lastly, in the event that I am wrong in taking this approach, it is also manifestly clear that the issues intended to be raised before the Constitutional Court are not necessary in order for this court to dispose of the dispute between the parties. A perusal of the issues as raised in the main application for review shows that the issues are capable of being resolved before this court. Firstly, the issue as to whether or not the correct Code of Conduct was utilized, secondly the issue as to whether there was an improper composition of the disciplinary authority, thirdly and lastly the issue as to whether the 1st Respondent could proceed to mitigate in the Appellant's absence, are issues which this court can competently address.

It is on this basis the court dismisses the application for referral of the constitutional issue/s as filed in the chamber application under reference LC/H/981/22. The 1st Respondent had prayed for costs on an attorney and client scale as a measure of censure against the Appellant for presenting unnecessarily repetitive and long winding pleadings in the chamber application. The 1st Respondent referred to Chiite & 7 Others vs. The Trustees of the

Leonard Cheshire Homes Zimbabwe Central Trust CCZ 10/17 in support of this prayer. The court is however not satisfied that a sufficient basis has been laid for the imposition of higher costs in this case. The application for referral of constitutional issue/s is consequently dismissed with costs on the ordinary scale.

MERITS OF THE REVIEW APPLICATION

The main issues for determination before the court in the main matter are firstly, whether the correct code of conduct was utilised by the 1st Respondent, secondly, whether there was sufficient notice to the Appellant of the disciplinary hearing, thirdly, whether there was proper composition of the 1st Respondent’s disciplinary committee, fourthly, whether the Appellant’s right to mitigate after conviction was granted to him. The other ancillary issues will be addressed under the appropriate head. I proceed to address the issues as referred to.

WHETHER THE 1ST RESPONDENT UTILIZED THE CORRECT CODE
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The Appellant contends that the 1st Respondent utilized an incorrect code of conduct in conducting disciplinary proceedings. The Appellant has brought in a two pronged attack under this head. The Appellant submits, firstly, that under the Model Code i.e. the Labour National Code of Conduct, Statutory Instrument 15 of 2006 under which he was disciplined, section 5 thereof prohibits the termination of contract except if it is done in terms of a code of conduct registered in terms of section 101 (1) of the Labour Act [Cap 28:01]. Appellant submits that the BOC Zimbabwe Code of Conduct, 2017 which falls under the 2nd Respondent, and which was initially utilized by 1st Respondent to discipline and later abandoned, is not binding on 1st Respondent and by extension its employees as the Code of Conduct is registered under section

79. Section 79 deals with Collective Bargaining Agreements.
The second arguments presented is that as he was a managerial employee the BOC Zimbabwe Code of Conduct, 2017 was not applicable to him, the code of conduct registered in 2004 however is applicable to both managerial and non-managerial employees and therefore applied to him. The Applicant submission is that the 2004 Code of Conduct remains in existence, it has not been cancelled or repealed. On that basis therefore the 1st Respondent clearly erred by proceeding to discipline him under the Model Code. In oral arguments, Mr Nyamucherera, for the Appellant, in oral submissions, emphasised that the issue hinged on an interpretation of Section 101 (1b) of the Labour Act. Appellant’s contention was that the use of the term 'super-cede' as referred to in that section does not mean the earlier code registered under the Works Council is cancelled. The 1st Respondent’s position therefore that the earlier Code of Conduct registered under the Works Council had been effectively done away with was influenced by a wrong interpretation of the term 'super-cede'. From Appellant’s point of view the 2004 code still being in existence, the 1st Respondent could have, in view of the fact that the 2017 code did not apply to managerial employees, resorted to that particular Code of Conduct. There was no need for Respondent to resort to the Model Code in such circumstances.

The Respondent’s counter-position is that the provisions in Section 101 (1b) are clear that in the event of the NEC registering a Code of Conduct subsequent to a Works Council registering its own code, the Works Council can only thereafter register a code of conduct with the approval of the 2nd Respondent, failing which the NEC Code super-cedes that of the Works Council.

ANALYSIS/FINDINGS
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The matter is very simple to resolve. It is resolvable on the interpretation of Section 101 (1b) of the Labour Act [Cap 28:01] referred to by the 1st Respondent. Section 101 (1b) provides as follows;

"where an Employment Code is registered by a Works Council in respect of any industry, undertaking or workplace represented by an employment council and the employment council subsequently registers its own employment code the employment code registered by the employment council shall super cede that of the Works Council unless the Works Council refers it to the employment council for approval."

The effect of Section 101 (1b) is that where a NEC registers a code for the industry, that code will super-cede any Works Council code unless the Works Council code has been referred to NEC for approval. The nub of the present matter is not on the interpretation of the term 'super-cede' as submitted by Appellant’s counsel as the meaning of that term is very clear. The nub of the matter is whether the workplace code of conduct 2004 was referred to the Employment Council for approval, after the registration of the National Employment Council Code of Conduct. The Appellant has sought to argue that the 2nd Respondent’s code of conduct was not registered and if it was it was registered then it was registered in terms of Section 79. Both arguments however were placed before the court without any substantiation. The submissions therefore clearly lack merit. It is however very clear that the NEC’s (2nd Respondent) Code of Conduct was indeed published in a statutory instrument which clearly presupposes registration. The NEC code of conduct having therefore been registered and published the issue that arises is whether the BOC Work Council Code of Conduct of 2004 was thereafter referred to the NEC for approval as required in Section 101 (1b). No such submissions have been made by the Appellant. In the absence of any evidence to prove that the BOC Work Council code of conduct of 2004 was indeed referred to and approved by the NEC the position that prevails is that the particular Code of Conduct was indeed super-ceded by the National Employment Council Code of Conduct of 2017. Having laid that position clear all the other issues raised by the Appellant are merely arguments for academic debate, as to whether the National Employment Council code of conduct is registered under Section 79 of the Collective Bargaining Agreement or under Section 101 of the Labour Act [Cap 28:01]. It is also worth observing that the argument by Appellant that because the National Employment Council Codes of Conduct are not registered under Section 101 of the Labour Act [Cap 28:01], as they are all registered as Collective Bargaining Agreement, therefore they are not applicable is in itself a radical submission. As submitted by 1st Respondent it brings
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with it an absurdity that could not have been intended by the legislature as all National Employment Council Codes of Conduct are generally published as statutory instruments. The intention by legislature was to make National Employment Council Codes of Conducts once registered in an industry to overtake workplace codes of conducts unless the workplace code of conduct is referred to and approved by the National Employment Council. Those Codes of Conduct are still applicable even if they are registered as Collective Bargaining Agreements which are published as Statutory Instruments.

The courts finding in respect of this point therefore is that no evidence having been placed before the court to prove the BOC Work Council code of conduct 2004 had been referred to and approved by the National Employment Council the code was superseded by the

National Employment Council Code of Conduct 2017. The National Employment Council Code of Conduct 2017, however, not being applicable to managerial employees such as the Appellant, the 1st Respondent correctly proceeded in terms of the National Code of Conduct. The finding made by the Disciplinary Authority was correct on this score. The court notes the last minute attempt by Appellant to argue in his Heads of Argument that in fact his job description did not fall within the category excluded by the National Employment Council Code of Conduct 2017. The point, clearly if it had any merit at all, would have been raised in his Founding Affidavit. This would have enabled the 1st Respondent to respond to it. As the point was not so raised it deserves to be struck out as I hereby do. The 1st Respondent also referred the court on this point to Van Winsen "The Civil Practice of Superior Courts in

South Africa" 3rd Edition at p.80 and Kearney & Anor vs. Msabeka Bus Service (Pvt) Limited 1996 (1) ZLR 605 and 608.

WHETHER THE APPLICANT RECEIVED SUFFICIENT NOTICE FOR THE HEARING

The applicant submits that he did not receive sufficient notification for the hearing. In terms of Section 6 of the National Code of Conduct he was supposed to have been given three days notification. He submits that he was only served with the notice to attend on 12 July 2021. The 1st Respondent does not agree. 1st Respondent contends that there was sufficient notice. Evidence had in fact been led before the Disciplinary Authority from Mr Mbewe, who was Appellant's representative. His evidence was to the effect that the Appellant and his Legal Practitioners were served via WhatsApp platform on 7 July 2021. Annexure "J" which is Mr Mbewe's Affidavit shows that Appellant read the message at 14:56 and his Legal Practitioners
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at 18:33 on the same day i.e. 7th of July 2021. Mr Mbewe further averred that the following day being 8th of July, 2021 the parties were given physical copies of the notification at the company premises.

The Appellant, has before this court questioned the propriety of the 1st Respondent effecting service of papers through a third party. The submission was made by Mr Nyamucherera that the National Code of Conduct itself is very clear under Section 6 that service has to be effected personally on the employee.

Section 6 of the National Code of Conduct provides as follows;

(1) Where an employer has good cause to believe that an employee has committed a misconduct mentioned in section 4, the employer may suspend such employee with or without pay and benefits and shall forthwith serve the employee with a letter of suspension with reasons and grounds of suspension.

(2) Upon serving the employee with the suspension letter in terms of subsection (1), the employer shall, within 14 working days investigate the matter and conduct a hearing into the alleged misconduct of the employee and, may, according to the circumstances of the case—

(a) serve a notice, in writing, on the employee concerned terminating his or her contract or employment, if the grounds for his or her suspension are proved to his or her satisfaction; or

(b) serve a notice, in writing, on the employee concerned removing the suspension and reinstating such employee if the grounds for suspension are not proved.

(3) A determination or order served in terms of subsection 2(b) shall provide for back pay and benefits from the time of the summary suspension.

(4) At a hearing in terms of subsection (2), an employee shall have the right to—

(a) at least three working days’ notice of the proceedings against him or her and the charge he or she is facing;

(b) appear in person before the employer or the employer's representative or disciplinary authority as the case may be and be represented by either a fellow employee, worker's committee member, trade union official/officer or a legal practitioner,

(c) call witnesses and have them cross-examined;

(d) be informed of the reasons for a decision;

(e) address in mitigation before the ultimate penalty is imposed.
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It is clear that the provision outlines 4 days as the notification period. Based on the evidence tendered before the disciplinary hearing the notification was given on the 7th of July, 2021 the matter then proceeded on the 13th of July 2021. The period was clearly sufficient. In regards to the issue as to whether it was proper for 1st Respondent to have served through one of the Appellant's two representatives provided for under the National Code of Conduct it is indeed correct as submitted by Appellant that the particular code makes provision for personal service on the employee. This is apparent from section 6 referred to supra which clearly provides for service of all papers on the ‘employee’. No reference is made to service on a representative of the employee.

The position at law however is clear however that it is not every procedural irregularity that is sufficient to vitiate proceedings. It is important for the one alleging such an irregularity to establish prejudice. This position was laid in Nyahuma v Barclays Bank Zimbabwe (Pvt) Ltd 2005 (2) ZLR (S). In casu, Appellant has failed to place before the court the issue as to what prejudice, if any, he suffered as a result of service having been effected through a third party i.e. his appointed representative under the National Code. In the absence of prejudice having been established, the point stands to be dismissed.

WHETHER THERE WAS PROPER COMPOSITION OF THE DISCIPLINARY COMMITTEE

The Appellant submits that the 1st Respondent was not entitled to legal representation in the disciplinary hearing. There is no provision made under the National Code for legal representation of the employer party. The code only makes provision for representation of the employee party. The 1st Respondent submits that it was only exercising its rights as a juristic person to include a legal practitioner to help prosecute the matter, although clearly no provision is made under the National Code for legal representation of the employer party. The Constitution however in Section 69 (4) provides for the right of every person to choose to be represented by a legal practitioner in any court, tribunal or any other forum even in a disciplinary hearing. The 1st Respondent submits that the ground ought to fail on this basis.

Section 6 (4)(b) of the National Code of Conduct referred to supra provides that an employee at a hearing may appear in person or through a fellow employee, workers committee, trade union official or a legal practitioner. The employee is supposed to appear before the employer/employer's representative or disciplinary authority. No specific reference is made to representation of the employer.
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In the court’s finding, Section 6 (4) of the National Code of Conduct makes it very clear that it is only the employee party who is entitled to legal representation. The Appellant has also submitted that the maxim expressio unius est exclusio alterius maxim applies in this case. The maxim basically means ' to express one thing is to exclude another'. It is clear that the legislature by specifically mentioning the employee’s right excluded the employer’s right to the same. The rationale for the provision is clear. The employer is the one conducting the disciplinary hearing. The employer under the code is required to investigate the matter and then conduct a disciplinary hearing. At the hearing the employer’s representative is normally the complainant. In this case the employer chose to have a legal practitioner to assist it to prosecute the matter. The determining issue in the circumstances of this case is whether the Appellant suffered any prejudice as a result of the 1st Respondent hiring the services of a legal practitioner to help it prosecute the disciplinary matter. The Appellant having failed to any clear prejudice suffered the court is inclined to dismiss the point as unmerited.

WHETHER THE APPLICANT'S RIGHTS TO MITIGATE WERE FLOUTED

There is no doubt in my mind that indeed the Appellant rights to address in mitigation were flouted. The Respondent's argument is that as the proceedings were essentially default proceedings it was within the 1st Respondent's right as the employer once Appellant had been convicted, to proceed and present mitigation on Appellant's behalf. The rationale is that the Appellant denied himself the right to mitigate when he failed/refused to appear for the hearing. The Respondent referred to Santana African Authority in Old Mutual Life Assurance S.A v Gumbi 2007 SCA 52. The 1st Respondent has further submitted that the Appellant by failing to appear before the Disciplinary Committee waived any other rights he might have had, including the right to mitigate. Reference was made to Pac Print (Pvt) Limited v Pilani Khumbula and Other SC 67/17 and Zesa Enterprises (Pvt) Limited v Alloyce Stevawo SC
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16/16, David Moyo v Rural Electrification Agency SC 4/14. It is clear on the basis of the code itself as well as Section 12 B (4) of the Labour Act [Cap 28:01] the Appellant ought to have been given the right to mitigate. Section 6 (4) referred to supra also provides for, an employee’s right to be informed of the reasons for a decision, address in mitigation before the ultimate penalty is imposed. Section 12B (4) on the other hand provides;

It is clear in casu the disciplinary committee having arrived at a determination on 8th of August 2021 did not thereafter advise the Appellant of the outcome. Even if the proceedings were default proceedings he was still entitled to be advised of the outcome. He ought to also have been granted a separate opportunity to mitigate.

In Muchechetere vs ZBC SC 143/21 Gwaunza J, emphasised the position that the decision of the Disciplinary Authority set up under the National Code of Conduct is made up of two parts i.e the verdict and the penalty. When considering the issue of penalty there is a second mini hearing which is separate from the main hearing at which point the employer and the employee must present arguments on aggravation and mitigation, before the Disciplinary Authority arrives at an appropriate penalty.

It is clear that, in casu, the disciplinary authority did not receive mitigation from the Applicant. That constitutes a gross irregularity that has the effect of rendering the penalty a nullity. Accordingly, the penalty imposed cannot be allowed to stand. The last ground of review therefore succeeds. Having arrived at this point I am required to examine the issue of the competent relief in view of the fact that Applicant was still on suspension at the time of his conviction. It is clear that the penalty having been set aside the disciplinary authority is required to recall both the employer and employee to present arguments on the aggravation and mitigation. With regards Applicant status, on the basis of authorities, he shall revert to his status quo ante. See in this respect Zupco vs Mashinge

The above are the reasons for the order granted in this matter

1. The Applicant's first, second, third, fourth grounds for review are dismissed.

2. The Applicant's fifth ground for review is upheld.
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3. The matter is remitted to the disciplinary authority for it to consider the parties submissions in mitigation and aggravation before pronouncing an appropriate penalty.

4. The Applicant shall revert to his status quo ante i.e. on suspension without pay and

benefits.

5. Each party shall bear its own costs.

