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THE STATE
Versus
ENOCK KAMUCHENGI

HIGH COURT OF ZIMBABWE
MUZOFA & BACHI- MUZAWAZI JJ,
[bookmark: _GoBack]Chinhoyi, 6 October

Review Judgement

MUZOFA J: The accused was convicted of escaping from lawful custody as defined in s185 (1) b of the Criminal Law Codification and Reform Act [Chapter 9:23] ‘the Criminal Code’. He had a previous conviction of unlawful entry into premises in contravention of s131 of the Criminal Code, for which a portion of imprisonment was suspended on condition that the accused did not commit any offence involving dishonesty during the period of suspension, When the Court convicted him of escaping from lawful custody, it brought into effect the suspended sentence. This was a misdirection.
No issues arise from the conviction. The trial magistrate conceded the misdirection in bringing the suspended sentence into effect.
The discourse on the meaning of the condition that the offender does not commit an offence involving dishonesty has been extensively addressed in our jurisdiction. In S v Sitina[footnoteRef:1]  the Court settled for an objective test and concluded [1:  1997 (1) ZLR 324] 

“…the generality of the term ‘any offence involving dishonesty’ is once again causing magistrates to conclude that the condition applies to any subsequent offence because it is dishonest to commit crimes. It must therefore be said that the term ‘any offence involving dishonesty applies only to those offences which are kindred in nature to theft”
In R v Burke[footnoteRef:2]  cited in S v Sitina   (supra) the court on review declined to bring into effect a suspended sentence with a condition “any offence involving dishonesty” on a charge offence of subordination of perjury. The Court’s reasoning was that the subornation of perjury is not related to the crime of theft.  [2:  1967 RLR 105 (G) ] 

In this case, the accused was convicted of unlawful escape from lawful custody. This is an offence that involves the administration of justice. Even if the circumstances of the case show that the accused acted dishonestly. He was lodged at Chinhoyi Prisons serving an effective imprisonment term of 16 months. He had been assigned to conduct some car wash duties. He requested to go to the toilet. Permission was granted. It is from the toilet that he made good his escape. Obviously he acted dishonestly, but this is not the dishonesty contemplated in the condition of suspension.
	In the result, the sentence must be altered to read as follows,
‘48 months imprisonment of which 12 months imprisonment is suspended for 5 years on condition accused does not within that period commit any offence involving dishonesty and for which upon conviction is sentenced to imprisonment without the option of a fine. The remaining 36 months imprisonment is effective’


Bachi- Muzawazi  J Agrees ………………………………….
 




