


IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO. LC/H/42/26
HELD AT HARARE					CASE NO. LC/H/1216/25
IN THE MATTER BETWEEN:
 EMMANUEL HIGH SCHOOL 					APPELLANT	 
Versus
TONDERAI MUTSAGO N. O					1st RESPONDENT 
JACKSON MATUTU						2nd RESPONDENT 

14 JANUARY 2026 & 6 FEBRUARY 2026
BEFORE THE HONOURABLE GONESI J
For the Appellant:					M. F. Chapeta, 
No appearance for the 1st respondent
For the 2nd Respondent:				N. Matongwana
GONESI J: This is an application for review in which the following order is sought:
1. The application for review be and is hereby granted.
2. The decision of the 1st Respondent in his capacity as a Designated agent made on 28 April 2025 be and is hereby set aside.
3. The dispute between Applicant and 2nd Respondent shall be remitted back to National Employment Council for welfare and Educational Institutions (NECWEI) for determination before a different Designated Agent.
4. Costs of suit on a legal practitioner-client scale against any Respondent opposing the application.


1. FACTUAL BACKGROUND

1.1.  The applicant is the former employer of the 2nd respondent who was employed as a security officer and he voluntarily resigned from his employment. On 12 November 2024, the 2nd respondent approached the National Employment Council for the Welfare and Educational Institutions (NECWEI) claiming underpayment of wages, non-payment of leave days and overtime. On 28 November 2024, the applicant received a letter from the National Employment Council for the Welfare and Educational Institutions, which stated timelines to file responses.

1.2.  On 10 December 2024, the applicant’s legal practitioner requested an indulgence to file responses and the request was granted. On 17 March 2025, the applicant’s legal practitioner received a letter dated 10 March 2025 from the National Employment Council for the welfare and Educational Institutions, wherein a deadline to submit a response was given to the applicant. The applicant’s legal practitioner responded and stated that they had attended a hearing on 22 January and the 2nd respondent failed to attend the same. They had believed that the matter would be reset for hearing once the 2nd respondent availed himself before the Designated Agent.  The applicant’s legal practitioner, however, proceeded to file a response and indicated in a letter dated 18 March 2025 that they would wait for a date of hearing. 

1.3.  On the 28th of April 2025, the 2nd respondent obtained a determination in its favour which granted underpayment of wages in the sum of US$ 5 665.94, cash in lieu of 55 leave days in the sum of US$ 765.34, and housing and transport allowances in the sum of US$ 4 200.00. On the 30th of May 2025, the applicant appealed to this Honourable Court against the decision of the Designated Agent under case number LCH 471/25 and the appeal was struck off the roll with costs. The reason was that the applicant had not properly filed the record of proceedings from the Designated Agent. The applicant’s legal practitioner requested the full record of proceedings and managed to obtain it. On 6 August 2025, the 2nd respondent issued a summons in the Magistrates Court (Civil) claiming the sums granted in the determination by the Designated Agent and it was registered.

Aggrieved by the procedure taken by the labour Designated Agent, the applicant has noted this application for review on the following grounds,

2. GROUNDS FOR REVIEW

1. The Applicant obtained an order for condonation for late filing of Review on 17 November 2025, under case number LCH 851/25. 
2. The proceedings before the 1st Respondent whose determination was held on 28 April 2025 were marred by procedural impropriety, bias and gross irregularity and bias against the Applicant.1st Respondent’s conduct was against the principles and tenets of natural and administrative justice in that; 
i. The 1st Respondent proceeded to determine the dispute on papers filed without responding to Applicant’s letter dated 18 March 2025 which requested for a set down date.
ii. The 1st Respondent proceeded to determine the dispute without furnishing Applicant with a hearing date when Appellant had requested and anticipated a set down date for 4/85 5/105 hearing to allow the making of oral submissions even on prescription which could be raised at any time of the proceedings. 
iii. The 1st Respondent’s conduct exhibited bias against the Applicant in that he did not respond to letter of 18 March 2025 and made a decision after one month from the date of receiving a letter from Applicant’s legal practitioners. 
iv. 1st Respondent proceed to make a determination solely on the basis of delay on Applicant’s part to file papers when 1st Respondent’s letter dated 10 March 2025 which gave a deadline to file submissions by 14 March 2025 was only received by Applicant on 17 March 2025. 
v. The 1st Respondent’s conduct was not only irregular and unlawful but was against the rules of natural and administrative justice.


3. PROCEEDINGS IN COURT
APPLICANT’S CASE

3.1. [bookmark: _Hlk220937746] Mr. Chapeta submitted that the application raised several grounds which challenged the procedure adopted by the 1st respondent, who proceeded to determine the dispute on papers filed without responding to the applicant’s letter dated 18 March 2025 requesting a set down date. The letter clearly showed the intention of the applicant to attend the hearing and amounted to a request, argued counsel. It was argued by Mr. Chapeta that the designated agent failed to follow the procedure for conducting hearings as outlined in s 31(2) (a) and s 31(2)(b) of the Collective Bargaining Agreement; Welfare and Educational Institutions (Dispute Resolution) SI 77/2021, read with SI 102 /2014, states that; 
“Any dispute or unfair labour practice which constitutes a dispute of right shall be determined by the designated agent after hearing the parties concerned: 
Provided that where the parties agree to such a course, the designated agent may determine the matter on written submissions filed by both parties without conducting an oral hearing.”
3.2.  It was also submitted by counsel that the 1st respondent proceeded to determine the dispute without responding to the letter and furnishing the applicant with a hearing date which was wrong. Counsel submitted that the issue of prescription was supposed to be dealt with, as it is a point of law. It was also submitted that the applicant ought to have addressed the court as to when the cause of action arose, considering that labour disputes prescribe after 2 years. It was argued that the letter of 10 March 2025 reached the applicant’s offices on 17 March and a response was filed on 18 March 2025. Counsel argued that the 1st respondent had no intention for the applicant to file its response as the reason provided in his decision shows bias and does not accord with s 31(2) (a) and s 31(2)(b) of Collective Bargaining Agreement; Welfare and Educational Institutions (Dispute Resolution) SI 77/2021 a read with SI 102 /2014. 


4. RESPONDENT’S SUBMISSION

4.1. In response, Ms. Matongwana argued that the 1st ground was not a ground for review. It was submitted that the letter alleged by the applicant to be a request for an oral hearing was not. Counsel sought to rely on the case of Muchini v Adams 2013 (1) ZLR 67(S), where it was highlighted that an application stands or falls on the averments made in the founding affidavit. It was argued that the founding affidavit did not state which submissions the applicant wanted to make before the 1st respondent. Ms. Matongwana argued that the applicant, in its conclusion, made submissions that if it was challenging the outcome of the 1st respondent, it should have made an appeal; if the applicant is not challenging the outcome of the 1st respondent, it raises an issue on why the applicant is wasting the court’s time when the decision is correct. It was her contention that the submissions on the non-existence of the provision relied on were wrong as there was a typographical error. Ms. Matongwana prayed that the application be dismissed for lack of merit.

4.2.  In response, Mr. Chapeta argued that the respondent did not appreciate the arguments raised by the applicant. It was submitted that the point of prescription was very clear. Mr. Chapeta stated that the applicant was avoiding the substantiveness of the decision because this is a review. Counsel prayed that the application be granted. It was inquired from Ms. Matongwana on her understanding of the meaning of the current application. Counsel submitted that the application entails challenging the procedure taken by the Designated Agent. It was also inquired if there is any prejudice if the application for condonation is granted and in response, Ms. Matongwana highlighted that there is already a court order directing the applicant to pay the 2nd respondent his entitlement and that the applicant admitted that there was underpayment of wages. On the point of prescription, it was highlighted that the Designated Agent dealt with the issue as the claim exceeded two years. Mr. Chapeta was asked to clarify if the 1st ground for review is a proper ground and in response, he highlighted that he was abandoning the ground.

5. ISSUE FOR DETERMINATION
i. [bookmark: _Hlk220929419]Whether or not the proceedings conducted before the 1st respondent, were vitiated by procedural impropriety, bias, and gross irregularity amounting to unfairness against the applicant.

6. APPLICATION OF THE LAW TO THE FACTS.

6.1.  Whether or not the proceedings conducted before the 1st respondent were vitiated by procedural impropriety, bias, and gross irregularity amounting to unfairness against the applicant.

6.2.  The purpose of review proceedings is ordinarily to impugn the procedure adopted, with a view to having the judgment set aside. Where the reason for bringing proceedings pertains to the correctness of the court’s conclusions on matters of fact or law, the proper remedy lies in an appeal. Conversely, where the grievance relates to the manner in which the trial was conducted, it is appropriate to invoke review proceedings.
6.3.  Section 92EE of the Labour Act [Chapter 28:01] then provides the grounds upon which a review can be brought before the Labour court and it states that,
“Grounds of review by Labour Court 	
(1) Subject to this Act and any other law, the grounds on which any proceedings or decision conducted or made in connection with is Act may be brought on review before the Labour Court shall be—
 (a) absence of jurisdiction on the part of the arbitrator or adjudicating authority concerned; 
(b) interest in the cause, bias, malice or corruption on the part of the arbitrator or adjudicating authority concerned: 
(c) gross irregularity in the proceedings or the decision of the arbitrator or adjudicating authority concerned.”
The above-cited provision clearly highlights that the grounds of review raised have merit as there was gross irregularity in the proceedings due to the failure of the Designated Agent to follow due process, amounting to gross irregularity in the proceedings.
6.4.  In the case of Mugugu v Police Service Commission & Anor 2010 (2) ZLR 185 (H), it was stated that,
 “The process of review is for the court to examine the circumstances under which the administrative body reached its decision, and it is not open to the court, in a judicial review, to scrutinize the decision lest the court is accused of usurping the powers of the administrative body. 
See Chief Constable v Evans [1982] 3 All ER 141 at 154, where LORD BRIGHTMAN stated: “Judicial review is concerned, not with the decision, but with the decision-making process. Unless that restriction on the power of the court is observed, the court will in my view, under the guise of preventing the abuse of power, be itself guilty of usurping power.”
6.5.  The purpose of the review process is to ensure that an individual receives fair treatment at the hands of the authority. The court’s role is limited to checking for procedural impropriety, bias, irrationality, or illegality in the way the decision was reached. If the court were to scrutinise the correctness of the decision itself, it would effectively act as an appellate body, which is not its function in review proceedings. It is the court’s finding that the 1st respondent’s decision and process were fraught with irregularities. The case was determined on the papers without seeking the consent of the parties in terms of S. I 77/21.
The Educational Institutions (Dispute Resolution) SI 77/2021, read with SI 102 /2014, states that; 
“Any dispute or unfair labour practice which constitutes a dispute of right shall be determined by the designated agent after hearing the parties concerned: 
Provided that where the parties agree to such a course, the designated agent may determine the matter on written submissions filed by both parties without conducting an oral hearing.” (my emphasis)

6.6.  It should be noted in this case that the Designated Agent dealt with the matter without affording the parties an oral hearing when it had been requested. That procedure is against the law; hence the matter was dealt with unprocedurally.

6.7. The 1st respondent also made a ruling on the issue of prescription without affording the parties an opportunity to address him on the aspect. The procedure followed was irregular.
In the case of Nzara v Kashumba 2018 (1) ZLR 194 (S) it was stated that,
The function of a court is to determine disputes placed before it by the parties. It cannot go on a frolic of its own. Where a point of law or a factual issue exercises the court’s mind but has not been raised by the parties or addressed by them either in their pleadings in evidence or in submissions from the bar, the court is at liberty to put the question to the parties and ask them to make submissions on the matter. (my emphasis)
6.8.  A further analysis of the matter highlights that the 1st respondent noted an issue of prescription and dealt with it without submissions from the parties. That procedure was also flawed and ought to be impugned. It is the court’s finding that the applicant has managed to show a case for the relief that is being sought and as such, the application for review is granted.
Accordingly, the applicant’s claim that the procedure adopted by the Designated Agent was wrong has merit.



DISPOSITION
1. The application for review be and is hereby granted.
2. The proceedings before the 1strespondent in his capacity as the Designated agent be and are hereby set aside.
3. The dispute between the applicant and 2nd Respondent  be and is hereby remitted back to the National Employment Council for the Welfare and Educational Institutions for a hearing de novo before a different Designated Agent.
4. There shall be no order as to costs.

ANTONIO & DZVETERO LEGAL PRACTITIONERS, APPLICANTS’ LEGAL PRACTITIONERS.
ZIMBABWE INDUSTRIAL REVOLUTION WORKERS FEDERATION.
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