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DUBE-BANDA J:

[1] This is a bail application. After hearing the parties, and in an ex-tempore judgment, I dismissed the application. The applicants have requested written reasons for the decision to dismiss their bail application. These are they.
[2] This is a bail application pending trial. The applicants are charged with the crime of murder as defined in s 47 of the Criminal Law (Codification and Reform) Act [Chapter 9:23]. It is alleged that on 28 October 2025, the applicants assaulted the now deceased (“the deceased”) with machetes all over the body, and as a result of the assault, he sustained injuries which caused his death. The application is opposed.
[3] In motivating their application, the applicants placed their personal circumstances before the court. The first applicant is a twenty-six-year-old male, and resides at Gwatinyanya Village, Chief Madamombe, Chivi. He is married and has two minor children. He is not formally employed and survives on what is described as piece jobs. He does not have travel documents. The second applicant is a thirty-three year old male, also residing at Gwatinyanya Village, Chief Madamombe, Chivi. He is married and has two minor children. He has no travel documents. Like the first applicant, he is not formally employed and survives on what he also described as piece jobs.
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[4] In their bail statement, the applicants informed the court of their defence to the charge. Both applicants raise the defence of an alibi, i.e., they were not present at the scene of the crime when the offence took place, thus rendering their involvement impossible. The first applicant contends that he left the scene of the crime at approximately 1800 hours and proceeded to a gold mill, where he dropped his gold ore; thereafter, he retired to bed. He did not know the deceased during his lifetime, and he had no reason to cause his death. He contends that upon his arrest, the police searched his residence and could not find any machete or any other dangerous weapon. He heard of the death of the deceased the morning after the incident that resulted in the death. The second applicant contends that when the violence, which he describes as a melee, occurred, he was about five hundred meters from the scene, waiting for a tractor to ferry his gold ore to the gold mill. Like the first applicant, he contends that the police searched his premises and no machete, or any dangerous weapon, was found. The two contend that they have a plausible defence to the allegations against them.
[5] As stated above, this application is opposed. The thrust of the opposition is that it will not be in the interests of justice to release the applicants on bail pending trial. In motivating the opposition, the respondent called the evidence of the investigating officer. The gist of his evidence is that the violence that resulted in the injuries to the deceased and caused his death took place at a mining location. It was a gang fight of artisanal miners. The two applicants are artisanal miners, and were at the scene of the crime, and took part in the violence. The first applicant was allegedly seen striking the deceased with an iron rod, while the second applicant was striking him using a machete. According to the investigating officer, there are ten members of the gang who are still at large and have not been accounted for. In addition, there are some witnesses who have not been interviewed and statements recorded from them. The opinion of the investigating officer is that there is a prima facie strong case against the applicants, and therefore, if admitted to bail, they are likely to abscond. It was also contended that the applicants might interfere with the witnesses, thus jeopardizing police investigations.
[6] It is trite that an accused person cannot be kept in custody pending his trial as a form of anticipatory punishment. The presumption of the law is that he is innocent until his guilt has been established. The court will therefore ordinarily grant bail to an accused person unless this is likely to prejudice the ends of justice. See S v Acheson 1991 (2) SA 805 (Nm); S v Mloyi




2020 (1) ZLR 1239 (H). The courts should always grant bail where possible and should lean in favour of the liberty of the accused, provided that the interests of justice will not be prejudiced. See S v Smith 1969 (4) SA 175 (N) 177E-F. In addition, the State is not entitled to hold an accused in custody for the purpose of investigation. See Novick v Minister of Law and Order & another 1993 (1) SACR 194 (W). Refusal to grant bail to protect society is only justified in extreme circumstances. The presumption of innocence remains a cornerstone of bail, and this explains why a court should, in principle, lean in favor of the liberty of the accused in a bail application.
[7] It is a fundamental principle of the administration of justice that an accused person should stand trial, and if there is any cognizable indication that he will not stand trial if released on bail, the court will serve the needs of justice by refusing to grant bail, even at the expense of the liberty of the accused and despite the presumption of innocence. The prosecution contends that the applicants are facing serious allegations, and that the State has a strong prima facie case, such that the probability of conviction is very high, and that upon conviction they are likely to receive severe sentences. The investigating officer’s evidence is that there are witnesses who saw the applicants assault the deceased with an iron rod and a machete, resulting in injuries that caused his death. In general, the evidence of the investigating officer claiming that the State has a strong prima facie case against the applicants must be accorded due weight. He is the one who is compiling the docket, interviewing witnesses, and collecting exhibits. So when he says the State has on the merits a strong prima facie case against the applicants, it must be accepted unless there is reason to reject his evidence. See S v Parafini 2019 (3) ZLR 1259 (H) at 1264 B-C. On the facts and evidence before court at this stage of the proceedings, I accept that the applicants are facing serious allegations and that there is a strong prima facie case against them.
[8] It is trite that the seriousness of the allegations standing alone is no bar against granting an accused bail. However, the seriousness of the allegations, coupled with a strong prima facie case, carrying a high probability of a conviction and a heavy sentence, may, in an appropriate case, tilt the scales against granting bail. See S v Jongwe SC-62-02. In casu, the seriousness of the allegations is also compounded by the contention that the assault involved a gang, at a mining location, armed with machetes. On the facts and evidence before the court, I accept that




the probability of conviction is high and the sentence to be imposed is likely to be severe. Facing this likelihood, the applicants might, if admitted to bail, not return to court, and thus not stand trial.
[9] In addition, my view is that releasing the applicants to bail will jeopardize the criminal justice system, particularly the functioning of the bail system. I say so because the other alleged gang members are said to be on the run and have not been accounted for at this stage. This is not a suggestion that an accused may be refused bail merely because his alleged accomplices are at large. It is a concern that maybe in the mining locations, individuals associated with the applicants, who are said to be on the run, are still armed with machetes and posing a danger to the community. It is important that the administration of justice is not subverted. In fact, releasing on bail underserving litigants is subverting the administration of justice. I accept that the applicants still enjoy the benefit of the presumption of innocence, however this court cannot, at this bail stage, ignore the facts of this case. It is in such cases that the right to liberty and the presumption of innocence must recede to the background and give way to the proper administration of justice, which in this case requires that bail be refused.
[10] In casu, there is a cognizable indication that, if released on bail, the applicants will not stand trial. It is on the above legal and factual matrix that I concluded that the interests of justice would be better served by refusing to admit the applicants to bail pending trial. In other words, it was for these reasons that the application was dismissed.
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