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Opposed Application 

T Mpofu, for the 1st applicant
D Sanhanga, for the 1st respondent
L Uriri, for the 4th & 5th respondents


	MUZOFA J: On 9  December 2013 the first respondent allegedly bought an immovable property known as stand 295 Northwood Township of Sumben from the first applicant a German Entity. First respondent duly paid the full purchase price. However transfer of title was not effected. In order to protect his rights and interest he issued out summons to compel transfer. When the first applicant did not file any opposing papers, a chamber application for default judgment was filed. A default order was granted on 24 July 2017 in HC 2972/17. The first applicant still did not sign the documents to transfer the said property, subsequently as per the default judgment, the third respondent facilitated transfer. The first respondent could not get vacant possession to the property he approached this court again suing the first applicant under HC 11246/17. On the strength of the proof of service produced, the first applicant being in default a default judgment was granted. 
	The applicants seek the rescission of the two default judgments in terms of r 449 (1) (a) of the High Court Rules, 1971.
	The applicants’ case as set out in the founding affidavit and amplified by oral submissions is that the first applicant was not served with the summons in HC 2972/17 and the court application in HC 11246/17. The applicants allege that the return of service filed in those cases were fraudulent. The applicants attached supporting affidavits from the caretakers at the respective addresses. In respect of HC 2972/17 the summons were served at No. 32 Bath Road Avondale Harare, on Johannes Moyo said to be an employee of the first applicant. Plaintiff attached a supporting affidavit by one Jona Mutsengi “Jona” in support of its case. He said he was the live in gardener and caretaker at the said property. He has been on the property for more than 50 years employed by the second applicant and not the first applicant, which owns the property. He did not receive any court documents from the Sheriff of the High Court. However he was commonly known in the neighbourhood as Moyo but that is not his name. His suspicion was that the return of service was based on information gathered from the neighbourhood and not from personal interaction with him. These averments were not denied.
	In case HC 11246/17 the return of service indicated that it was served at 116 Twickenham Road, Mount Pleasant, Harare, on Kudzai Sithole. A supporting affidavit by Kudzai Kupambana a caretaker at the premises was filed. He said he has lived at the property for about 4 years. In the community was known as Sithole but that has not been his official name. He said he was not served with any court application. His evidence was not denied.
	Further it was indicated that if indeed applicant sold the property the summons and court application was not served on the applicant’s domicilium. In the result, on both fronts there was no proper service. Numerous accusations of impropriety were levelled against the first, third, fourth and fifth respondents. I will revert to the relevant ones only if necessary although my view is that this matter can be resolved without reference to the alleged fraudulent activities whether true or imagined. On that basis the applicants alleged that the two judgments were erroneously sought and granted in the absence of the applicants.
	The first, fourth and fifth respondents opposed the application. I take it that the second and third respondents were content to abide by the court’s judgment.
	In response to the application the 1st respondent indicated that he was the buyer of the property, he caused the court process to be issued after the first applicant failed to fulfill its obligations. In both cases there was effective service on a responsible person at the company’s registered office. The deputy sheriff’s return of service was filed in both cases showing that service had been effected. The sheriff’s returns of service being prima facie proof of service, there was no error in the granting of the default judgments. To him the allegations against the sheriff were outrageous he did not connive with the sheriff nor did he connive with the fifth respondent. He did not know whether the return of service was falsified or not. Further that the fourth and fifth respondents were improperly joined in this case since they were not part of the proceedings in the two judgments that applicants seek to rescind.
	Sarah Hwingwiri the fifth respondent deposed to the opposing affidavit on her behalf and on the fourth respondent’s behalf. She said the two respondents were not party to the two cases giving rise to this application. They have no interest in the two matters. She denied all allegations levelled against her by the applicant and referred the court to previous affidavits she filed in pleadings in the principal matters. No case numbers were given for the court to refer to.
	The general principle of law is that once a court pronounces its order it becomes functus officio. Rule 449 provides some exceptions which enable the court to revisit its order. In terms of r 449 (1) (a) an applicant has to show that a judgment was erroneously sought and erroneously granted in its absence and that judgment affects it. Depending on the ‘error’ alleged the applicant  can introduce new evidence that was not before the court that granted the default judgment see  Grantully (Pvt) Ltd and another v UDC Ltd 2000 (1) ZLR 361 SC at page 364 – 365 GUBBAY CJ (as he was then) after analyzing case law on this aspect concluded;
“Moreover the specific reference in r 449 (1) (a) to a judgment or order granted in the absence of any party affected thereby “envisages such a party being able to place facts before the correcting, rescinding or varying court, which had not been before the court granting the judgment or order. I think the rule goes beyond the ambit of mere formal or technical defects in the judgment or order.”

	This approach was also adopted in Munyimi v Tauro (2) ZLR 291, See also Theron NO v United Democratic Front (Western Capte Region) 1984 (2) SA 532 (c). An error relating to service of necessity requires additional information. If an applicant alleges improper or non service, they should be allowed to show on a balance of probabilities what has been alleged. Not to accept further evidence would certainly shut the door for litigants that have not been properly served or not served at all which could be an injustice. In this case applicant alleged there was no service it is therefore for it to show that it was not served as alleged.
	I must note that the second applicant was not party to the default judgments its relevance to this case was unclear.
The law is clear on service  of process, r 39 (2) (d) provides
(2)	Subject to this order, process other than process referred to in subrule (1) may be served upon a person in any of the following ways:-
	…………..
	(d)	In the case of process to be served on a body corporate
(i)	by delivery to a responsible person at the body corporate’s place of business or registered office, or
(ii)	If it is not possible to serve the process in terms of subparagraph (1) d by delivery to a director or to the secretary or public officer of the body corporate.
In terms of rule 37 (1) service of summons, writ, warrant or order of court shall be made by the Sheriff or his deputy. Proof of such service filed by the sheriff is prima facie proof of service. See Gundani v Kanyemba 1988 (1) ZLR 226 (SC) at 229 – B-F however such proof of service can be rebutted. 
The first applicant raised serious allegations against the third respondent regarding the service on the first applicant.  It casts some doubt as to whether indeed service was effected. No response was filed by the third respondent. It is a settled principle of law that, that which is not denied is taken as accepted. See Nhidza v Unifreight Ltd SC 27/99; Fawcett Security Operations P/L v Director of Customs and Excise and others 1993 (2) ZLLR 121 (S)
	The affidavit by Jona, the care taker indicated that the identity of the caretaker was not properly captured. The question which arises is, did the third respondent actually serve the summons? Obviously the first, fourth and fifth respondents could not fully respond on behalf of the third respondent. From the supporting affidavits filed of record there is a high likelihood that service was not properly effected on the first applicant in respect of HC 2972/17. 
Even if l may be wrong in the above conclusion I am fortified by the following. The first applicant is a corporate body registered in Germany. In terms of the rules it must have been served at its place of business or registered office. It was not shown for the first respondent that Number 32 Bath Road Avondale Harare was the first applicant’s registered office. There was proof that the property belonged to the second applicant.  Secondly the first applicant and the first respondent’s relationship was based on the alleged agreement of sale. In the agreement of sale the parties chose their domicillium citandi executandi. Applicant’s chosen domicillium  was c/o 144 Nelson Mandela Avenue, Harare. At common law the choice of a domicillium is basically the address at which service of court process should be made in the event of litigation. See Loryan (Pvt) Ltd v Solarsh Tea and Coffee (Pvt) Ltd 1984 (3) SA 834. Where a party fails to serve at the domicillium of choice, an explanation should be given. In this case the alleged seller who is supposed to be the first applicant provided an address in Mandela Street. No explanation was given as to why that address was not used. In my view had the first respondent served the summons at c/o 144 Nelson Mandela that would have been valid service.
	In respect of HC 11246/17 service was at 116 Twickenham Road Mt Pleasant, Harare. Kudzai Kupambana the caretaker at the premises denied knowledge of such service, his evidence as set out in the affidavit was not controverted. I take it that it is admitted. In any event since the court application was based on a default judgment that this court has found not to have been properly served, the natural consequence of that finding is that the court application cannot stand as it is sitting on nothing.
	Prima facie there is evidence that the applicant may not have been properly served in both cases. If the judge who granted the default orders knew that Kudzai Sithole and Johannes Moyo were unknown at the respective addresses of service and that in HC 2972/17 the address of service at which service was effected was not the first applicant’s chosen domicilium neither was it its business address l am sure the default judgments would not have been granted. It is clear that the first applicant has a vested interest in the matter because the property that was sold belongs to it. It is only in the interest of justice that parties are given an opportunity to prove their entitlement to the property. It has shown that the default judgment was erroneously sought and granted in its absence.	 
	As regards joinder the first applicant was not clear on what it seeks. In its  affidavit it seeks the joinder of first respondent in HC 12074/16.When the matter was initially heard and parties raised preliminary points, that  issue of joinder was abandoned on the basis that HC 12074/16 was before the Supreme Court. No other joinder was referred to in the founding affidavit. Surprisingly in its draft order the applicants seek an order for the joinder of the second applicant and the fourth and the fifth respondents in HC 2972/17. It is trite that the founding affidavit should set out clearly and precisely the basis upon which an order sought is made. In other words the founding affidavit supplanted by any supporting documents provides the basis why an order claimed should be granted. In this case, an order is sought with no basis; technically there was no application for such joinder. An application is not made in the draft order it is made in the founding affidavit and supporting documents and the draft order then speaks to the affidavit and supporting documents. There is no need to even dismiss that request it is as good as not made at all.
	The successful rescission of the default judgments in HC 2972/17 and HC 11246/17 means all the processes based on the said judgments become null and void. The transfer of title from the first applicant to the first respondent has to be set aside. I did not hear first respondent raise issue on that aspect. The status quo ante should be restored until the matter is determined on the merits. The applicants requested for costs on a legal practitioner client scale against the party who opposes the application. In my view the 1st applicant as the ‘innocent’ purchaser would be entitled to oppose an application that seeks to undo his rights. There is therefore no need to levy such costs, such costs can only be ordered where there is more than an opposition to an application but some impropriety in the conduct of the case or where the respondent has a hopeless defence. The fourth and fifth respondents were not part of the proceedings sought to be rescinded. They are however alleged to be the master minds in this whole fraudulent scheme. In relation to this application they cannot pay costs where there was no application against them. I will not grant costs against them, rather the applicants should pay their costs for unnecessarily dragging them to court.
	From the foregoing, the application must succeed and the following order is made.
1. The application for rescission of judgment is granted with costs as against the 1st, 2nd and the 3rd respondents.
2. The default judgments granted in HC 2972/17 on 24 July   2017 and HC 11246/17 on 3 January 2018 be and are hereby rescinded.
3. The application for joinder of the 1st and 3rd respondents in HC 12074/16 is hereby dismissed.
4. The Registrar of Deeds is directed to delete or reverse the transfer of title from Bulchimex GmbH Import-Export Chemikalien Und Produkte to Rajendrakumar Jogi on 22 November 2017 under Deed of Transfer Number 4766/17 and revive Deed of Transfer Number 5022/2008 registered in favour of Bulchimex GmbH Import-Export Chemikalien Und Produkte. 
5. Applicants to pay the 4th and 5th respondents’ costs.           
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