JUDGMENT NO LC/H/358/16

IN THE LABOUR COURT OF ZIMBABWE                    		JUDGMENT NO LC/H/358/16
HELD AT HARARE ON 8 FEBRUARY 2016 				 CASE NO LC/H/644/14
& 27 MAY 2016
In the matter between:- 
FELISTAS GWARA                          			   Appellant
And 
UMP ZVATAIDA RURAL DISTRICT COUNCIL                Respondent
Before the Honourable BT Chivizhe: Judge 
For Appellant			 Mr J B Chaka (Trade Unionist) 
For Respondent 		Mr P Seda (Legal Practitioner)  
CHIVIZHE, J:
	The Appellant was employed by the Respondent as a Cashier. She was suspended from duty on the 20th of June 2014 on allegations of misconduct. The suspension was without pay and allowances. Following investigations Appellant was summoned to appear before a Disciplinary Committee. She was charged with ‘theft’ as defined in the relevant code i.e U.M.P Zvataida Rural District Council Employment Code of Conduct. The Disciplinary Committee found her guilty and consequently imposed a dismissal penalty. Dissatisfied the Appellant appealed internally to the Respondent’s Appeal Committee. The Appeals Committee dismissed her appeal and upheld the dismissal penalty. Still aggrieved the Appellant then noted the present appeal against the decision of the Appeals Committee. 
The appeal is premised on the following grounds
GROUNDS OF APPEAL

The Committee also unreasonably erred by convicting the appellant when in fact they grossly failed to prove the essential elements of the charge which they charged the appellant of.
The Committee erred in finding the Appellant guilty of the misconduct without any piece of evidence to that effect.
The committee grossly convicted the appellant of the charge without proving that council suffered any prejudice to that effect.
The committee grossly erred in dismissing the appellant without reasonably considering the mitigating factors and the prejudice suffered by the council.
The committee grossly erred by convicting the appellant using the evidence which she was not given the opportunity to scrutinize/be heard.
On the date of hearing the Respondent took a point in limine. It was Respondent contention that couched as they were all grounds of appeal were based on facts and not points of law. The Respondent was relying on the decision in Mavawo vs GMB 2009 (1) ZLR at 305. The Respondent prayer was that the appeal be dismissed for want of compliance on that basis alone. The Appellant counter submitted that to the extent that the grounds of appeal were alleging gross misdirection on the facts the appeal was properly before the court. The Appellant prayer was that the preliminary point be dismissed as it was meritless. The court upon consideration of submissions by the parties dismissed the point in limine and intimated the reasons would be made available in the main judgement.
 It was clear to the court upon perusal of the grounds of appeal that they were raising questions of law. For an example in the first grounds of appeal the Appellant was raising the issue that the Disciplinary Committee in reaching conclusion the Appellant was guilty of theft erred as the essential elements of the charge were established before it. The question raised is purely of law. The second ground is alleging that the Disciplinary Committee erred in convicting the Appellant on the charge of theft in the absence of any evidence. It is trite that a finding made on no evidence amounts to a misdirection on the facts as to amount to a question of law. The fourth ground suggests a failure by the Disciplinary Committee to properly weigh the evidence of mitigation placed before it. The Appellant through the ground is alleging a misdirection on the facts on the basis of a failure to correctly weigh evidence placed before the committee.
I turn to address the grounds as outlined in the appeal.
The Appellant in her first ground of appeal alleged that the Disciplinary Committee erred in founding conviction on the charge of theft when the essential elements had not been established before the Disciplinary Committee. The Appellant in oral submission emphasised that the second element that of intention to deprive permanently the employer of ownership was not established before the Disciplinary Committee. The Respondent in counter submitted that both essential elements were indeed proven on a balance of probabilities.
The charge levelled against the Appellant was that of theft/stealing under Section 7.5.9 of the UMP Zvataida Employment code. The charge is defined as follows 
“An employee commits the offence and crime of theft if he/she dishonestly or unlawfully takes or appropriates property belonging to the employer or another employee or a member of public on the council’s premises or owner permanently of that property and keeping the thing taken or disposing of it to a third party.”
The two essential elements of the charge are as aptly defined by the Respondent in its heads. They are
Knowledge that another person is entitled to own, posses or control of the goods
Intention to deprive permanently of the person’s ownership, possession or control.
The Appellant in her submissions indicated that she did not intend to deprive her employer permanently for the following reasons. She submitted she was given the money by the Matron whilst she was undertaking other chores. She was scheduled to travel to South Africa on the same day so after work she immediately left. She did not receipt the money. She then travelled to South Africa. She was away from work for the next ten days she as was off duty. She was then reminded when she was back home, before the expiry of the ten days period, that she had not receipted the amount. She had then gone to check in the dress she had been wearing on the day and found the amount of US$ 20.00 in the pocket. It was Appellant contention that given their circumstances the Disciplinary Committee should have found that there was no intention to deprive permanently as she had merely forgotten to receipt the amount.  
There is no doubt that the first element of the charge i.e. of knowledge was clearly established. The Appellant was employed as a cashier. She knew and acknowledged in the disciplinary hearing that she received the US$20.00 but failed to receipt. There was no doubt that she knew the amount was supposed to be receipted as it belonged to her employer being an amount received from a guest at the lodge.
In regards the second element that was also clearly established before the Disciplinary Committee. Appellant clearly knew she had an obligation to receipt from the moment she received the amount. The argument that she forgot and for the next ten days she failed to realise that she had not receipted the money is a porous argument. The record shows that she actually did handover/takeover she surrendered other money but did not include the US$ 20.00 which she claims was in her pocket. The fact that Appellant had to be reminded when she was then given a suspension letter for failure to receipt the amount shows clearly her intention to deprive permanently her employer of the amount. The Disciplinary Committee was clearly correct in finding her guilty on the charge as both elements were established before it. The first ground stands to be dismissed.
In the second ground of appeal Appellant alleges that the Appeals Committee erred in finding her guilty without any evidence. This ground is clearly meritless. The record shows that the Appellant did upon been questioned admit to the charge. A flimsy attempt was made in the hearing before me to dispute the admission so made. Even in the absence of the admissions the record of disciplinary proceedings is awash with evidence that Appellant did admit to failing to receipt the money given to her for receipting. I would dismiss the second grounds of appeal consequently.
The third ground of appeal is also clearly meritless. The Appellant admitted in the hearing that she failed to receipt Respondent’s money. Had it not been for the audit report that unearthed the irregularity the Appellant would have deprived the Respondent permanently of that amount. Potential prejudice was clearly established before the Appeals Committee.
In her fourth ground of appeal raises the point that the Appeals Committee erred in dismissing her appeal without “reasonably” considering the mitigating factors and the prejudice suffered by the council. The ground of appeal is not clear. In oral submissions Appellant representative elaborated that the Appeals Committee did not properly weigh the mitigation factors as against the aggravating factors. The record shows that the Appeals Committee did consider mitigating factors. It would seem from their finding that the fact the Appellant had a blemished record heavily weighed against her. The Committee therefore upheld Appellant conviction and the penalty of dismissal imposed by the Disciplinary Committee. This court sitting as an appeal court cannot lightly interfere with the exercise of discretion by the employer in these circumstances.
The appeal being devoid of merit is accordingly dismissed with costs.      
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