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In the matter between: -
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Before Honourable Justice Jaravani J

For the Appellant: P Chin’ombe

For the Respondent: C.J Mahara with M Chishuvo.


JARAVANI J:

BACKGROUND
1. This is an appeal against the determination of the Respondent’s Disciplinary Authority (hereinafter referred to as, “the DA”) dated 20 August 2024. The appeal was noted out of time following an Order for condonation of late noting of appeal that was granted by this Court in Case No LC/H/742/25.

1.  The Respondent raised two points in limine to the appeal before addressing the merits of the appeal. The first point in limine was that the Appellant’s Notice of Appeal was fatally defective because it materially deviated from the Draft Notice of Appeal that was attached to the Appellant’s application for condonation of late noting of appeal. The second point in limine was that the relief that was sought by the Appellant was incompetent at law because he sought the setting aside of the entire disciplinary determination while he only appealed against the penalty in his grounds of appeal. 

1. The Respondent prayed that its points in limine be upheld and the appeal be struck off the roll with costs.

1. The Appellant opposed the Respondent’s points in limine. He alleged that his deviation from his Draft Notice of Appeal did not prejudice the Respondent as it was a re-bundling of the ground of appeal in his Draft Notice of Appeal. The Appellant prayed for dismissal of the points in limine.

1. The Court heard the parties’ arguments on the points in limine only and this judgment is restricted to the points in limine only.

           RESPONDENT’S SUBMISSIONS

1. The Respondent submitted that the Appellant’s application for condonation of late noting of appeal was granted on the basis of a Draft Notice of Appeal. It further submitted that the Appellant raised only one ground of appeal in his Draft Notice of Appeal. It also submitted that the Appellant’s major contention in his Draft Notice of Appeal was that the DA failed to appreciate that the Appellant was a first offender when it imposed the penalty of downgrading on him.

1. The Respondent then submitted that the current appeal is based on two grounds. It further submitted that the first ground of appeal in the actual Notice of Appeal does not raise the issue of the Appellant being a first offender. The Respondent also submitted that the first ground of appeal contests the DA’s penalty on the basis that it was unreasonable and irrational because it was based on factual findings which did not prove severe prejudice to the employer. It then submitted that the Draft Notice of Appeal is different from the present Notice of Appeal.

1. The Respondent submitted that the second ground of appeal in the present Notice of Appeal contests the exercise of the DA’s discretion but not on the basis that the Appellant was a first offender so it is different from the Appellant’s Draft Notice of Appeal.

1. The Respondent then submitted that it was incompetent for the Appellant to deviate from his Draft Notice of Appeal. The Respondent also submitted that such deviation from the Draft Notice of Appeal is prejudicial to it since it anticipated an appeal based on one ground in the Draft Notice of Appeal not the present two grounds of appeal. The Respondent further submitted that a Draft Notice of Appeal becomes the actual Notice of Appeal by operation of law. It relied on the cases of Danha v Health Service Board SC 43/2025 (hereinafter referred to as, “the Danha Case”), and Bonde v National Foods SC 11/2021, (hereinafter referred to as, “the Bonde Case”), for that submission. It further argued that it does not matter that the Danha and Bonde Cases, supra, dealt with applications for leave to appeal because the provisions of Rules 22(2) and 43(2) of the Labour Court Rules, 2017, (hereinafter referred to as, “the Rules”), are identical and the requirements for an application for leave to appeal are similar to the requirements for an application for condonation of late noting of appeal. 

1. The Respondent also submitted that the fact that the Condonation Order was granted by consent does not mean that the Court granted it without considering the ground of appeal in the Draft Notice of Appeal. It further submitted that the condonation Order at page 6 of the record indicates that it was granted by the Court after it read the documents filed of record. The Respondent then submitted that the Appellant’s deviation from his Draft Notice of Appeal rendered his Notice of Appeal fatally defective. 

1. The Respondent also submitted that the relief sought by the Appellant is incompetent at law. It further submitted that the Appellant’s Notice of Appeal indicates that his appeal is against the DA’s determination. It also submitted that the grounds of appeal attack the DA’s penalty only not the verdict. It further submitted that the relief sought is the setting aside of the penalty and reinstatement of the Appellant to his previous grade. The Respondent submitted that the setting aside of the DA’s penalty and the Appellant’s reinstatement in terms of his prayer effectively implies that the Court will have acquitted him in a situation where his appeal is only against the DA’s penalty.

1. The Respondent then prayed that its points in limine be upheld and the appeal be struck off the roll with costs.

APPELLANT’S SUBMISSIONS

1. The Appellant, through his legal practitioner, submitted that the Respondent’s points in limine ought to be dismissed. He submitted that the minor infraction of the Court Rules did not prejudice the Respondent. He further submitted that the Court Rules are there to assist the Court in dispensing justice not to impede the attainment of justice. He further submitted that the Court may condone the minor infraction of the Rules. He relied on the case of Telecel Zimbabwe Pvt Ltd v POTRAZ and Others HH446/2015 for his submissions.

1. The Appellant also argued that the condonation Order was granted by consent so the Court never considered the grounds of appeal which were in the Draft Notice of Appeal. The Appellant further submitted that his Notice of Appeal did not deviate from the grounds of appeal in his Draft Notice of Appeal. The Appellant also argued that he sought to have the discretion of the DA reviewed on the basis that it was exercised in a punitive manner which is not progressive and rehabilitative in both his Draft Notice of Appeal and in the present Notice of Appeal. He also submitted that he re-bundled his single ground of appeal in his Draft Notice of Appeal into two grounds of appeal in the current Notice of Appeal and the Respondent never sustained any prejudice as a result of the re-bundling of his grounds of appeal. 

1. The Appellant also submitted that the Danha Case supra dealt with deviation from a Draft Notice of Appeal attached to an application for leave to appeal while the Appellant’s Draft Notice of Appeal was attached to an application for condonation of late noting of appeal. He submitted that his appeal was not fatally defective since it complies with the requirements of the Court Rules.

1. The Appellant submitted that the relief sought in his notice of appeal is not incompetent. He further submitted that his appeal is based on an allegation of irrationality against the penalty that was imposed upon him by the DA. He also submitted that his appeal does not attack the verdict so the Court is not left in doubt on the relief sought by the Appellant. He further submitted that the Court can even exercise its discretion to amend the relief sought if it is not clear. He also submitted that labour matters should not be decided on technicalities.

1. The Appellant prayed for dismissal of the Respondent’s points in limine with costs.

ISSUES FOR DETERMINATION
1. Three issues arise for determination namely: -
(i) [bookmark: _Hlk220248589]Whether the Appellant deviated from his grounds of appeal in his Draft Notice of Appeal when he noted the present appeal?
(ii) [bookmark: _Hlk220250990]If so, whether that deviation renders his Notice of Appeal fatally defective?
(iii) If the issues in paragraphs (i) and (ii) above are answered in the negative, whether the relief sought by the Appellant is competent at law? 

       ANALYSIS
(i) Whether the Appellant deviated from his grounds of appeal in his Draft Notice of Appeal when he noted the present appeal?

1. The determination of this issue requires a comparison of the ground of appeal in the Draft Notice of Appeal with the grounds of appeal in the current Notice of Appeal. The ground of appeal in the Draft Notice of appeal reads as follows: -

“The Disciplinary Hearing Authority erred and grossly misdirected itself at law in exercising its discretion unreasonably and irrationally in failing to properly appreciate that the Appellant was a first offender and hence disciplinary action should have been applied progressively to rehabilitate and not punitively”

1. The grounds of appeal in the current Notice of Appeal are as follows: -

“1. The Disciplinary Hearing Authority erred and misdirected itself at law in meting the penalty of downgrading the Appellant from a Grade D5 salary to a Grade D4 salary in an irrational and grossly unreasonable manner based on the factual findings which had not been proved to be so severe(sic) prejudicing the employer.
2. The Disciplinary Hearing Authority erred and grossly misdirected itself at law in failing to properly appreciate in the exercise of its discretion by imposing a penalty which was so severe notwithstanding that disciplinary action should have been applied progressively to rehabilitate and not punitively.”

1. The Court agrees with the Respondent’s submissions that the Appellant’s Notice of Appeal deviated from his Draft Notice of Appeal. The Draft Notice of Appeal was based on a single ground of appeal while the current Notice of Appeal is based on two grounds of appeal. The first ground of appeal in the current Notice of Appeal attacks the DA’s penalty on the basis that it was based on factual findings which had not been proved to be so severely prejudicial to the employer. It does not raise the issue of the Appellant being a first offender which was raised in the Draft Notice of Appeal. There is therefore a material difference between the ground of appeal in the Draft Notice of Appeal and the first ground of appeal in the current Notice of Appeal.

1. Both the ground of appeal in the Draft Notice of Appeal and the second ground of the current Notice of Appeal seek to impugn the DA’s exercise of punitive discretion but they are different. The Draft Notice of Appeal included the DA’s failure to appreciate that the Appellant was a first offender but this was not included in the second ground of appeal in the current Notice of Appeal. 

1. The Court therefore finds that the Appellant deviated from his Draft Notice of Appeal when he drafted his actual or current Notice of Appeal.

(ii) Whether the Appellant’s deviation from his Draft Notice of Appeal renders his current Notice of Appeal fatally defective?

1.  The Court agrees with the Respondent’s submissions on this issue. The position established by the caselaw authorities that were cited by the Respondent is that a Draft Notice of Appeal that is filed together with an application for leave to appeal becomes the actual notice of appeal in the intended appeal if leave to appeal is granted. As a result of this position, an applicant for leave to appeal must be held firmly bound to the grounds of appeal upon which such leave is granted- Danha and Bonde cases supra.

1. The underlying rationale for holding an Appellant to the grounds of appeal that are proffered in an application for leave to appeal is to avoid prejudicing the other party by requiring it to respond to new grounds of appeal. Another reason is that leave to appeal would have been granted on the basis of such grounds after consideration by the Court that such grounds enjoy prospects of success- Danha case supra at p 7-8.
1. By parity of reasoning, the same principle should apply to applications for condonation of late noting of appeal. This is so because of the similarity of the provisions of Rule 43(2) and 22(2) of the Court Rules. Both provisions require such applications to be accompanied by a Draft of the intended Notice of Appeal. Furthermore, similar rules in relation to the requirement to raise questions of law and the consideration of prospects of success apply to both applications for leave to appeal and applications for condonation of late noting of appeal.

1. The effect of deviation from the Draft Notice of Appeal is that the appeal is rendered fatally defective- Danha case supra. The fact that the condonation Order was granted by consent is to no avail since the Court granted the Order after considering the documents that were filed of record in the application which included the Draft Notice of Appeal.

1. The Respondent will also sustain prejudice if it is required to further participate in the appeal based on two grounds while the Draft Notice of Appeal was based on a single ground of appeal.

1. For the above reasons, the Court finds that the Appellant’s deviation from his ground of appeal in his Draft Notice of appeal that was attached to his application for condonation of late noting of appeal rendered his current Notice of Appeal fatally defective. The Respondent’s point in limine is therefore upheld.

1. It is no longer necessary for the Court to determine the Respondent’s second point in limine because a finding that the Appellant’s Notice of Appeal is fatally defective deprives the Court of the jurisdiction to proceed with the matter before the defect is rectified- Danha case supra at p6.
                                 COSTS
1. The Respondent prayed for costs in the event of success on its points in limine and the Court has no reason to deprive the Respondent of costs. The Appellant persisted with his argument even during the hearing despite knowledge of the clear anomaly in its papers which was raised in the Respondent’s opposing papers.

                            DISPOSITION
1.  Whereupon, after reading the papers filed of record and hearing the parties’ legal practitioners. It is hereby Ordered that: -

(1) The Respondent’s point in limine is hereby upheld.
(2) This matter is hereby struck off the roll with costs.


JARAVANI J………………………….
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