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CHILIMBE J 
BACKGROUND
[1] This is a lender (plaintiff or “Quadfin”) and borrower (defendant or “Chadwick”) dispute. Quadfin, alleging breach of loan agreement terms by Chadwick, prayed for an order directing Chadwick to pay the sum of US11,034,31 plus interest and costs on a punitive scale.
THE CLAIM IN THE MAIN
[2] In summation, Quadfin`s claim went thus; -by written agreement dated 21 August 2020, it advanced an amount of US$7,000 to Chadwick. The material terms of that agreement were that Chadwick would repay the loan amount plus interest at 10% per month (default 3% per month) over a period of 7 months. 
[3] The repayments were fixed at 4 instalments of US$1,050, for the months of September, October, November and December 2020. Thereafter, Chadwick was obliged to pay US$4,450 by 20 January 2021 and US$4,025 by 19 February 2021 to liquidate the indebtedness. Quadfin alleged that Chadwick defaulted on those terms and demanded in its claim a capital sum of US$7,000 and interest at US$4,034.
THE CLAIM IN THE ALTERNATIVE
[4] Quadfin subsequently amended its summons and declaration to frame an alternative claim for unjust enrichment in the sum of US$3,833. The claim was backed by an adjustment to the declaration to record that Chadwick repaid a total of US$3,167 from the original loan amount of US$7,000.
DEFENCE TO THE MAIN AND ALTERNATIVE CLAIMS

[5] Chadwick contested the claim. It averred that the loan agreement concluded between the parties was illegal. It breached, alleged Chadwick, the provisions of the Exchange Control (Exclusive Use of Zimbabwe Dollar for Domestic Transactions) Amendment Regulations SI 185 of 2020 as read with the (Reserve Bank of Zimbabwe “RBZ”) Exchange Control Circular No 3/2020.

[6] These 2 instruments-insisted Chadwick, prohibited at the material time, the advancement of loans in a currency other than the Zimbabwe dollar. Chadwick alleged that two simulated agreements, one in USD and the other in ZWL were crafted to facilitate the circumvention of the legal interdict. In addition, Chadwick insisted that the collateral surrendered to, and realised by Quadfin satisfied the indebtedness.

[7] In its defense to the alternative claim, Chadwick maintained its position that the loan agreement constituted an unenforceable illegal contract. It also averred that Quadfin disposed of the loan security at an unrealistically low price, and was thus obliged to absorb any ensuing loss.

 THE AGREED FACTS AND ISSUES FOR DETERMINATION

[8] At a case management meeting held in terms of r 17 of the High Court (Commercial Division) Rules SI 123/20 (“the Commercial Court Rules”) the parties applied to proceed in terms of a stated case. The request was granted in terms of r 52 of the High Court Rules SI 202/21 (“the High Court Rules”) as read with r 4 (2) of the Commercial Court Rules. 

[9] The parties filed the following;

(a)The agreed facts. 

i. [bookmark: _Hlk203816646]Sometime in August 2020, the Plaintiff and Defendant entered into a loan agreement in terms of which the Plaintiff advanced to the Defendant a loan facility in the sum of US$7000.00. 

ii.  The parties reduced the loan agreement in writing and signed same.

iii.  It was a material term of the agreement that the Defendant would have repaid the facility, together with interest, by the 19th day of February 2021. 

iv.  It was a material term of the agreement that interest on the facility was pegged at 10% per month with a penalty interest of 3% per month on any overdue amount.

v. The Defendant utilized the loan through purchase of drip irrigation equipment.

vi.  The Defendant defaulted in repaying the loan facility as per the parties’ loan agreement. 

vii.  In 2022 the Defendant surrendered assets to the Plaintiff to be sold and have the proceeds channelled towards extinguishing the debt. 

viii.  The Plaintiff caused the surrendered assets to be sold at AB Auctions and the net proceeds of the sale were US$3,167.00. 

(b)Issues for determination 

i. Whether or not the contract between the parties was illegal? 

ii. If the answer to (i) above is yes, whether the Defendant was unjustifiably enriched at the expense of the Plaintiff and the appropriate quantum of damages?

iii.  If the answer to (i) above is no, whether the Defendant is indebted to the Plaintiff in the sum of US$11,034.31? 

iv. The appropriate order as to costs.

THE PRINCIPLES GOVERNING STATED CASES
[10] Before dealing with the arguments, I restate the key principles of a stated case as these determine how such arguments should be received and considered. In Kunonga v The Church of Central Africa SC 25-17, GARWE JA (as he then was) defined a stated case as follows; -
“[14]	The rules of court of most countries make provision for the reference of a matter as a stated case.  But what is a stated case?  It is a case that is brought upon the agreement of the parties who submit a statement of undisputed facts to the court but who take adversarial positions as to the legal ramifications of the facts, thereby requiring a judge to decide the question of law presented (Legal dictionary. The free dictionary.com).  Put another way, it is a formal written statement of the facts in a case, which is submitted to the court by the parties, jointly, so that a decision may be rendered without trial.  The facts being thus ascertained, it is left for the court to decide the question of law presented.  A stated case is also called a special case, an amicable action, a case agreed, or a friendly suit (US Legal, Inc.)” [ underlined and bolded for emphasis]

[11] See also South African case of National Union of Mineworkers v Hartebeestfontein Gold Mining Company Limited 1986 (3) SA 53, (AD), at 56-7 cited with approval in Leathout Investments (Pvt) Ltd v Future     Chirangano     Muvirimi     & Anor SC 60-21. In approaching the arguments tendered by counsel from each side, I will follow the 2-stage approach set out in the statement of agreed facts namely to first establish if the contract was illegal and if so, the consequences thereof.

Was the loan agreement in breach of SI 212 of 19?

THE PLAINTIFF`S CASE

[12] Quadfin took the position that the loan agreement was a valid contract lawfully concluded in compliance with applicable statutory provisions. The loan agreement created binding obligations which Chadwick now sought to insouciantly repudiate. As such, Quadfin argued that it was entitled to the relief prayed for. 

[13] In his written submissions, Mr Mudhau for Quadfin dismissed Chadwick`s claims that the loan agreement was unenforceable by reason of its violation of s 3(1) of the Exchange Control (Exclusive Use of Zimbabwe Dollar for Domestic Transactions) Regulations, SI 212 of 2019 (‘SI 212 of 19”). The requisite provision went as follows; -

Exclusive use of Zimbabwean currency for domestic transactions 
3. (1) Subject to section 4, no person who is a party to a domestic transaction shall pay or receive as the price or the value of any consideration payable or receivable in respect of such transaction any currency other than the Zimbabwean dollar.[Emphasis mine] 

[14] Counsel articulated what he contended was the correct position at law as follows; -the prohibitory prescriptions of SI 212 of 19 were inapplicable to the loan agreement in question. The correct instrument regulating the parties` said agreement was the Exchange Control (Exclusive Use of Zimbabwe Dollar for Domestic Transactions) (Amendment) Regulations, 2020 (No. 2) SI 85 of 2020 (“SI 85 of 20”). 

[15] That SI 85of 20 was gazetted on 29 March 2020. The loan agreement having been concluded on 21 August 2020, was indisputably executed on a date subsequent to the coming into being of SI 85 of 20. The relevant provision of SI 85 of 20 stated that; -

2. The Exchange Control (Exclusive Use of Zimbabwe Dollar for Domestic Transactions) Regulations, 2019, published in Statutory Instrument 212 of 2019, is amended by the insertion of the following section after section 5. “Payment for goods and services using free funds
6. (1) In this section—
“free funds” bears the meaning given to that term in Statutory Instrument 109 of 1996, and includes funds lawfully held or earned in foreign currency by any person.

(2) Notwithstanding these regulations, any person may pay for goods and services chargeable in Zimbabwe dollars, in foreign currency using his or her free funds at the ruling rate on the date of payment.

(3) The payment envisaged in subsection (2) may be done electronically through a foreign currency account or in cash or through any electronic payment platform.”.

[16] On that basis, counsel argued that the restriction on settlement of domestic transactions imposed by s 3(1) of SI 122 of 19 was, for purposes of the question before the court-uplifted by the amendment to that section introduced by s 2 of SI 85 of 19. It was a trite position at law, submitted Mr Mudhau, that legislation applied prospectively rather than retrospectively. He cited the following authorities in support; - von Weiligh v Land and Agricultural Bank of SA 1924 TPD 62 at 66, Mohamed v Union Government 1911 AD 1, Nkomo & Anor v Attorney-General & Ors 1993 (2) ZLR 422 (S).

[17] In interpreting s 2 of SI 85 of 20, Mr Mudhau argued that the law permitted the conclusion of contracts or domestic transactions based on terms prescribing payment for goods or services in foreign currency. Since it was not in contest that Quadfin held free funds, it was therefore entitled at law to lend such out as it did to Chadwick. Similarly, SI 85-19 facilitated the settlement of loan obligations in foreign currency. I quote from his written submissions; -
“10. Three things arise from section 2 of Statutory Instrument 85 of 2020. The first is that Statutory Instrument 85 of 2020 introduces an amendment that permits any person to pay for goods and services that are chargeable in Zimbabwean Dollars in foreign currency using his or her free funds at the ruling rate on the date of payment. The second is that by necessary implication sellers of goods or services providers are permitted or allowed to accept payment of goods in foreign currency and also to provide services in foreign currency.” [ Underlining is mine for emphasis] 

[18] Counsel`s next argument was that the transaction under consideration met the definition of “services” as contemplated in by s 2 of SI 85-19. He drew support for the proposition from this court`s decision of ZB Bank Limited v Eric Rosen (Private) Limited & Ors 2015 (1) ZLR 314 (H) where MAFUSIRE J held as follows at 331 D; -

“But I consider that the Consumer Contracts Act and the Contractual Contracts Act do urge the courts, despite the freedom of contract exercised by the individuals, to nonetheless intervene and interfere if in their discretion the contract, or some terms in it, are unfair, or if the penalty is out of proportion to the prejudice suffered by the creditor. I do not agree with Mr Mutero that the Consumer Contracts Act does not apply to lending by banks. I consider that the definition of “consumer contract” is wide enough to encompass a loan contract. Banks do supply banking services.”

[19] Mr. Mudhau urged the court, in the alternative, to relax the in pari delictum rule in the event of a finding that the contract between the parties was illegal. It was befitting, from a public policy perspective, that Chadwick be ordered to disgorge and settle the balance outstanding of US$ 3833.00 and in United States Dollars too. The reasons granted in support of this argument went as follows; -

[20] Counsel cited the considerations that must guide a court in its exercise of discretion as set out in established authorities such as Jajbhay v Cassim 1939 AD 537 and Dube v Khumalo 1986 (2) ZLR 103 (SC), cited with approval in Young v Van Rensburg 1991 (2) ZLR 149 (SC). GUBBAY CJ held as follows in Dube v Khumalo at 109 F that; -
"The objective of the rule is to discourage illegality by denying judicial assistance to persons who part with money, goods or incorporeal rights, in furtherance of an illegal transaction. But in suitable cases the courts will relax the par delictum rule and order restitution to be made. They will do so in order to prevent injustice, on the basis that public policy should properly take into account the doing of simple justice between man and man."
[21] Counsel thus urged the court to recognise that Chadwick had been unjustly enriched under the arrangement. A further argument proffered by Mr. Mudhau was that effectively, the court was obliged to grant the reprieve sought given the Presidential Powers (Temporary Measures) (Amendment of Exchange Control Act) Regulations, 2022provisions of section 3 of Statutory Instrument 118A of 2022 (“SI 118A of 22”) which amended the Exchange Control Act [ Chapter 22:05] by inserting therein s 10 which provided that; -

(10) A natural or legal person who—
(a) borrows foreign currency or receives credit denominated in any foreign currency from an authorised dealer or any other banking or financial institution registered or required to be registered under the Banking Act or the Microfinance Act [Chapter 24:30] must, notwithstanding the terms under which the loan or credit is advanced, repay the loan or credit in that foreign currency; …….

THE DEFENDANT`S CASE

[22] Mr Marufu for Chadwick argued that SI 212 of 19- prohibited the use of all currencies apart from the Zimbabwean dollar in domestic transactions. Resultantly, counsel surmised that s 3 of SI 212 of 19 barred parties to a domestic transaction from settling or accepting in settlement -foreign currency for any goods or services. Breach of these prohibitions attracted civil penalty orders as prescribed. 

[23] As regard the argument that the exemption permitting settlement of domestic transactions in foreign currency set out in s2 of SI 85 of 20, Mr Marufu tendered the following as his second argument and I quote from his written submissions; -

“At this juncture, we need to analyse the effect of SI 85 of 2020. It provides that any person may pay for goods and services in foreign currency using free funds. It is vital to note that SI 85 of 2020 does not give a similar exemption to a seller as it does to a purchaser. While a purchaser is allowed to buy using free funds, SI 85 of 2020 does not allow a seller to receive foreign currency.” [bolded for emphasis]

[24] In that regard, counsel`s interpretation of s 2 of SI 85 of 20 was that where the circumstances it prescribed were fulfilled, the law permitted a debtor to pay for its obligations arising out of a domestic transaction in foreign currency.  But the same law prohibited the creditor under the same transaction from receiving such payment in the self-same foreign currency. In response, Mr Mudhau dismissed this argument as absurd which indeed it was.

[25] Thirdly, Mr Marufu submitted- with some emphasis- that SI 85 of 20 excluded, by necessary implication, loans from the purview set out in the amendment introduced as s 6 to SI 122-19. Citing Eagle Insurance Ltd v Grant 1988 ZLR 278 (SC) at 280 (F), counsel referred to the interpretational rule of expressio unius est exclusio alterius (“the expression of one thing is the exclusion of another”). 

[26] He argued that had the drafter intended to include loans on the list of transactions exempted under the local-currency- only prescription, then such intention would have been clearly expressed. Accordingly, it was his position that the issuance and repayment of loans in foreign currency fell foul of the provisions of both SI 122-19 and SI 85-20.

[27] Mr Marufu argued that since the contract was illegal, the court could not give effect to the obligations flowing therefrom. He cited the distinction in expressed in Dube v Khumalo (supra) between the ex turpi causa non oritur actio and the in pari delicto potior est conditio possidentis between performed and non-performed contracts. He referred to the below remarks of GUBBAY CJ at page 109; -

“There are two rules which are of general application: The first is that an illegal agreement which has not yet been performed, either in whole or in part, will never be enforced. This rule is absolute and admits no exception. See Mathews v Rabinowitz 1948 (2) SA 876 (W) at 878; York Estates Ltd v Wareham 1950 (1) SA 125 (SR) at 128. It is expressed in the maxim ex turpi causa non oritur actio. The second is expressed in another maxim in pari delicto potior est conditio possidentis, which may be translated as meaning “where the parties are equally in the wrong, he who is in possession will prevail.” The effect of this rule is that where something has been delivered pursuant to an illegal agreement the loss lies where it falls. The objective of the rule is to discourage illegality by denying judicial assistance to persons who part with money, goods or incorporeal rights, in furtherance of an illegal transaction.”

 ANALYSIS OF THE ARGUMENTS

[28] Resolution of this matter boils down to the interpretation of the requisite provisions of SI 212 of 19 and SI 85 of 20. And such interpretation in turn, must necessarily consider the broader purview of the currency or monetary regime applicable in Zimbabwe. Especially given the arguments and considerations on illegality that have been raised.

[29] It is a regime that retraces to the promulgation of the Finance (No.2) Act Number 5 of 2009. Decisions such as Breastplate Service (Private) Limited v Cambria Africa Plc SC 66-20 and Stone & Anor v CABS & 2 Ors HH 118-23[footnoteRef:1]  variously set out the background to considerable detail. Suffice to say, Finance Act (No 2) of 2009 by s 17 of amended the Reserve Bank Act [ Chapter 22:15] (“RBZ Act”) stated as follows; - [1:  The decision was set aside in Stone & Anor v CABS & 2 Ors CCZ 5-24.] 


17.New section inserted in Cap. 22:15 (1) 

(1) Part IV ("Banknotes and coinage") of the Reserve Bank of Zimbabwe Act [Chapter 22:15] is amended by the insertion after section 44 of the following section- 

"44A Legal tender of foreign currencies 
The Minister may, in regulations made under section 64, prescribe that, subject to such conditions as may be specified in the regulations, a tender of payment in any currency other than Zimbabwean currency shall be legal tender in all transactions or in such transactions as may be specified in the regulations.".

 (2) The tender in Zimbabwe of the British pound, euro, United States dollar, South African rand and Botswana pula in any transaction shall be deemed to be legal tender as if- (a) section 44A of the Reserve Bank of Zimbabwe Act [Chapter 22:15] (No. 5 of 1999) as inserted by this Act had come into force on the 1st February, 2009; and (b) in the Minister of Finance had, on the 1st February, 2009, prescribed regulations made for the purposes of the aforementioned section 44A, that the aforementioned currencies are legal tender in any transaction.

[30] This moratorium for the nation to transact using currencies other than her own (then) Zimbabwe Dollar necessitated periodic interventions by the fiscal and monetary authorities. In the main, regulation has taken place through the authority of 3 offices; - the President of the Republic, the national treasurer or Minister of Finance, and the Reserve Bank of Zimbabwe. The latter as the monetary authority responsible for the relationship between local and foreign currency-namely “exchange control”. 

[31] These three institutions have variously utilised the power vested respectively in them by and through three corresponding statutes; - the Presidential Powers (Temporary Measures) [Chapter 10:20], the Finance Act [ Chapter 23:04], the Reserve Bank of Zimbabwe Act [ Chapter 22:15] and the Exchange Control Act [ Chapter 22:05].  

[32] Over the years what emerges is that these three authorities prescribed that the Zimbabwean currency was to be the sole legal tender in domestic transactions subject to certain excepted transactions. See Zambezi Gas Zimbabwe (Private) Limited v N.R. Barber (Private) Limited & Another 2020 (1) ZLR 138 (S)Breastplate Service (Pvt) Ltd v Cambria Africa PLC SC 66-20, Mushayakurara v Zimbabwe Leaf Company (Pvt) Ltd SC 108-21 and Farai Bwatikona Zizhou v The Taxing Officer & Anor SC 7-20 and others.  In Zizhou v The Taxing Officer & Anor (supra) , the Supreme Court commented thus on SI 142 of 19; -

The import of SI 142 of 19 [ at page 4]
“Whilst S.I 33 of 2019 introduced the RTGS dollar as legal tender alongside the bond note and other currencies, S.I 142/19 made the local currency as set out in S.I. 33 of 2019 the sole legal tender in all transactions in Zimbabwe.” 

The import of SI 142 of 19 [ further at page 4]
“With respect, the second respondent is in error. S.I. 213/19 amended the Exchange Control Act to enforce the exclusive use of the Zimbabwean dollar in domestic transactions by creating civil offences and penalties. The S.I. merely provided sanctions for contravening the law that had decreed the local currency as the sole legal tender in all domestic transactions. The law that declared the local currency as the sole legal tender in all domestic transactions was S.I. 142/19 and not S.I. 213/19.”

[33] It cannot be in dispute -and plaintiff appears aligned to this conclusion- that firstly the loan agreement was contrary to the provisions of SI 142 of 19. The loan transaction related to a service as argued correctly by Mr. Marufu. For that reason, Mr Mudhau sought to base his argument on the exemption given under SI 85 of 20. I revert once more to the exact wording of the operative provision in the amended s 6 (2) of the Exchange Control Act; -

 6 (2) Notwithstanding these regulations, any person may pay for goods and services chargeable in Zimbabwe dollars, in foreign currency using his or her free funds at the ruling rate on the date of payment.

[34] The meaning of the above provisions lies, as they say, in plain sight. The subsection merely extends an option to a purchaser or debtor to settle local transactions “chargeable in Zimbabwe dollars” in foreign currency. The provision did not in any way dent the fundamental stamp of SI 142 of 19`s prescription that local transactions be settled in local currency. The provision cannot avail a creditor in the shoes of Quadfin to sanctify the original transaction which admittedly ran contrary to SI 142 of 19.

[35] On that basis, my conclusion is that the loan agreement ran contrary to statute and was thus illegal. As regards whether the court can extend a reprieve, the answer issues from GUBBAY CJ`s distinction in Dube v Khumalo on whether the contract was performed or not. Mr Mudhau did not address himself to this point but his adversary did.   The plaintiff Quadfin seeks the enforcement of an illegal contract which was yet to be performed. The court cannot enforce obligations issuing from such a pact.

COSTS
[36] Both parties- including Chadwick who admitted quite happily that they participated in an illegal contract- sought costs on a punitive scale. I believe the circumstances of this matter and the trite rules governing the award of costs do not justify a grant of costs on a higher scale. If anything, the defendant ought not benefit from its own illegality. As such I will let the costs lie where they fell.

It is hereby ordered that; -

1. Plaintiff`s claim in the main and alternative be and is hereby dismissed.
2. Each party to bear its own costs. 

Chimwamurombe Legal Practice-plaintiff`s legal practitioners
Marufu-Misi Law Chambers-defendant`s legal practitioners
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