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CHIVIZHE, J.
	The matter was placed before me as an application for upliftment of the bar operating against the Applicant by virtue of its failure to file Heads of Argument.  After listening to submissions by both parties, the Court handed down an order in the following terms:

1. The Application for upliftment of the bar be and is hereby granted.
2. The Heads of Argument filed by the Appellant now form part of the record.
3. The Registrar is advised to set down the matter for hearing at the earliest available date.
4. Reasons for the ruling will be made available on the 13th September, 2013.

Having indicated in my order that reasons were to follow, the following are my reasons for the order granted.

The Applicant noted its appeal against an arbitral award on the 16th of May, 2012.  The Respondent filed and served its notice of response on the 23rd of August 2012.  On the 13th of May, 2013 the Applicant filed its Heads of Argument simultaneously with an application for condonation of late filing of the Heads of Argument.  The Respondent opposed the application for condonation through its Heads of Argument filed on 19th June 2013.

The factors to be considered in an application for condonation such as this one are the length of delay, the explanation for the delay, the prospects of success or any prejudice to the interests of justice generally.  Rule 19(1)(a) of the Labour Court Rules Statutory Instrument 59/2006 as presently couched provides as follows:

“(1)	Where an applicant or appellant is to be represented by a legal practitioner at the hearing of the application, appeal or review, the legal practitioner shall-
(a) Within fourteen days of receiving a notice of response to the application, appeal or review, lodge with the registrar heads of argument clearly outlining the submissions he or she intends to rely on and setting out the authorities, if any, which he or she intends to cite;”

The Applicant was clearly supposed to have filed its Heads of Argument within 14 days of receipt of Respondent’s notice of response on 23rd May 2012.  The heads were supposed to have been filed by the 13th of September, 2012.  Heads were however filed on 13th May 2013 eight months after the date when they were supposed to be filed.

The Applicant’s explanation for the delay was; firstly, it was unable to file as there was no record made available to it; the Labour Court is a Court of record (Section 84(1) of the Labour Act [Chapter 28:01]) and therefore it’s processes can only be undertaken in the presence of a record; Heads of Argument can only be meaningfully drawn a record in place; the Registrar in this case was advised by way of letter to make the record available, the record had only been made available at the time of service of notice of set down; the Rules in their present state given the background facts could not be complied with.
On prospects of success the Applicant submitted that it had good prospects of success on appeal.  The Arbitrator having found that the Respondent was an employee and not an independent contractor, it was Applicant’s position that the Arbitrator erred.

Respondent in counter argument submitted that the application ought to be dismissed for the following reasons;  

The Applicant had clearly not complied with Section 19 of the Rules requiring Heads to be filed within 14 days of receipt of Registrar’s notice of response; the provisions in Section 19 were couched in a peremptory norm through the use of the term shall; Heads could have in this case been filed even in the absence of the record as the legal practitioner was familiar with the preceding processes; the explanation tendered by the Application that was awaiting the Registrar’s preparation of the record was unreasonable; the Applicant also had poor prospects of success on appeal.  

I was satisfied after listening to submissions by both parties that there was merit in the Application. Whilst it is clear the length of delay was long the explanation tendered by the Respondent sounds reasonable.  It is clear that under Rule 19 as presently couched the Appellant has a legal obligation to file heads within 14 days of receipt of the Notice of Response.  The provision is clearly couched in peremptory norm as suggested by Respondent.  In my view however, heads of argument can only be validly filed where there is a record of proceedings in place.  This is because by their nature heads have to be drawn with reference to a properly paginated record.  To allow a situation where, as suggested by Respondent, heads can be filed in the absence of the record of proceedings would in my view lead to chaos.  It would make a shamble of the process.

Whilst I do not believe that there is a defect as such in the rules or in particular Rule 19 there is however need for a practical solution to the problem that has presented itself with the practical application of the Rule.  In my view the Registrar must ensure that the record of proceedings is available at the time of lodging of appeal or at the latest by the time of sending out notification in terms of Rule 15(2).  This would ensure that by the time Respondent files its Notice of Response the record of proceedings is available and the prescribed period of 14 days would then automatically start to operate as against an Appellant.

It is clear that in casu the Appellant did bring to the attention of the Registrar the need for the record to be made available.  There is a letter filed of record on 26th March 2013.  It is common cause the record of proceedings only became available at the same time as the notice of set down.

The second reason for granting the application is that Applicant clearly has an arguable case on appeal.  The Arbitrator in his award found that the Respondent was an employee on an unwritten contract of employment and that he was unlawfully dismissed.  He also found that the Tribunal had jurisdiction to entertain the matter despite Applicant’s assertions to the contrary.  The Applicant’s position is that the Arbitrator having accepted that, initially the Respondent had been engaged as an independent contractor then erred when he concluded that Respondent had later changed his status to that of an employee.  

It is for these reasons that on the date of hearing I granted the application for upliftment of the bar operating against the Applicant.
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