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[bookmark: _GoBack]IN THE LABOUR COURT OF ZIMBABWE	      JUDGMENT NO LC/H/112/26

HARARE  16 JANUARY   2025    
AND 12 MARCH 2026                                             	CASE NO LC/H/1101/25
                            
                                                                                                                                                                                                                                                                                                                                                                                                                                                    	  			 			
	
The Trustees for the time being  of
BERNARD MIZEKI COLLEGE				APPELLANT 
		


NEC for Welfare & Educational Institutions		1st RESPONDENT



GETRUDE CHAYA & 21 OTHERS			2nd  - 23rd RESPONDENTS



Before the Honourable G. Musariri  Judge:


For  Appellant			- T. Ndoro, Attorney
For 1st Respondent		- No Appearance
For 2nd-23rd Respondent	- S. Dube, Secretary


MUSARIRI, J:

	On 6th October 2025, 1st  Respondent issued a determination which partially exempted Appellant from minimum wage obligations to 2nd-23rd Respondents. Appellant then appealed the determination to this Court in terms of section 92E of the Labour Act Chapter 28:01. 
2nd  - 23rd Respondents opposed the appeal.
The grounds of appeal were quartet thus,
“1 The NEC Exemptions Committee erred in law by granting only a partial exemption despite acknowledging genuine financial incapacity, thereby acting unreasonably and inconsistently with the evidence presented.
2. The Committee misdirected itself by imposing a 7% wage increase and full allowance obligations, which amounts to a modification of the CBA rather than an exemption as contemplated under section 5 o S.I. 102 of 2014.
3. The Committee failed to provide adequate reasons or a transparent formula for the 7% increase, and the correlative obligation to pay all allowances, in spite of its own 








findings that the financial incapacity of the Appellant was genuine, thereby violating principles of natural justice.
4. The Committee failed to distinguish between capital expenditure (funded by grants and levies) and operational wage obligations, leading to an irrational conclusion on affordability."

Appellant prayed that the determination by the 1st Respondent be set aside and substituted by the grant of full exemption. 
2nd-23rd Respondents’ opposing affidavit countered as follows,
	“Ground 1
6.1 This is denied. The NEC Exemptions Committee operates under statutory and regulatory authority, section 5 of statutory instrument 102 of 2014 and the process outlined by the National Employment Council for Welfare and Educational Institutions.
6.2 The legislation and supporting instruments explicitly grant the committee discretion to grant full, partial, or no exemption based on financial documentation, rational and impact assessment from the Applicant.
7  Ground 2
7.1 This is denial. The NEC Exemptions Committee has authority under section 5 of  S.I. 102 of 2014 to grant either full, partial or no exemption at all.  In this particular instance the Exemption Committee granted the 7% increase and allowance obligations having taken due consideration the audited financial statements and other relevant requirements in terms of section 5 of  S.I.  102 of 2014.  In doing so it acted within its mandate and discretion therefore it cannot be accused of misdirection.
7.2 It is also important to note that the committee did not impose the 7% wage increase and full allowance obligations as this was a decision made after taking into consideration all the requirements of an application for exemption. Therefore it will be improper for the Appellant to submit that it was an imposition….
8 Increase or decrease is ancillary or incidental to the exemption, and not substantive modification of the CBA terms as Appellant who (sic) want this court to believe.
9 Ground (3)
9.1 This is also denied.  It is submitted that the NEC exemptions committee provided reasons for its decision on page 4 under observations of the determination.
9.2 Whether the reason are adequate or inadequate to the Appellant cannot be considered as an error or question of law…
8 Ground 4
8.1 This is denied.  It is submitted that the Exemptions Committee acted within its statutory discretion and considered both capital and operational expenditures in accordance with its mandate.”

\






Respondents then  prayed for the dismissal of the appeal.
ANALYSIS
The grounds of appeal and response thereto raise two(2) issues which will be addressed ad seriatim. 

A. Whether the grant of partial exemption was a competent ruling
The wage exemptions in issue are provided by the Collective Bargaining Agreement:: Welfare and Educational Institutions,  S.I.  102 of 2014 (hereafter called the CBA).  Section  5 of the CBA provides that,
“5. The council (NEC) may at its sole  discretion upon application by an employer registered with the council or employees grant  exemption  with respect to any of the provisions of the agreement:
Provided that an application for exemption on payment of prescribed wages shall be accompanied by –
(i) audited financial statements;…”


The issue hinges on the meaning of the word ‘exemption.” In this connexion the court is guided by the dicta in
		Tapedza  v  Zera
		2020 (1) ZLR 446(S)
	Per Hlatshwayo  JCC  at  P 448G
“It is an  established principle of law that when interpreting  statute, the first canon of interpretation to be applied is the golden  rule of interpretation. The rule is to the effect that where the language used in a statute is plain and unambiguous, it should be given its ordinary meaning unless doing so would lead to some absurdity or inconsistency with the intention of the legislature.  A provision in a statute should be given a meaning which is consistent with the context in which it is found.”

The Oxford Advanced Learners Dictionary, Seventh Edition defines the word ‘exemption’ as follows,
“1. Official permission not to do  …that you would normally have to do or pay:”





The question in casu is whether ‘exemption’  (as defined above) means full exemption or partial exemption. Clearly when the word is unqualified it must encompass both full and partial exemption.  This is further buttressed by the context in which the word is used in the relevant 

CBA. The grant of the exemption entails a balance of the employers and the employees’ interests.  That exercise often involved compromising between competing interests.  Such compromise can legitimately produce a partial exemption.

8. Whether the Exemption Committee erred in refusing full exemption despite evidence 
    Of appellant’s financial incapacity
The Exemption Committee opined as follows,
“The Tribunal noted that the audited financial statements which were submitted show that the Applicant is going through some financial distress. The Committee is satisfied that the alleged financial incapacity is genuine.  On the other hand the Committee noted with concern that the Applicant was not engaging the Respondents regularly …
Whilst the Applicant’s effort to upgrade and improve its infrastructure and facilities is applaudable we should not neglect the welfare of the Respondents. Apart from the financial hardships noted above, it has to be borne in mind that the CBA minimum wages are determined by trends in the economic environment. In this view, to grant the Applicant a total exemption would mean a complete disregard of the Respondents’ welfare.  It is therefore imperative to try and balance the need to upkeep and improve the Applicant’s operations and the maintenance of the Respondents’ welfare.
In view of the above, the Tribunal finds  it necessary and fair to grant a partial exemption.”

In paragraph 13 of its heads of argument appellant impugns the Committee’s conclusion thus,
“I Recognized and acknowledged the Appellant’s financial incapacity yet proceeded to impose onerous obligations that worsen the proven and acknowledged insolvency.
II Ignored audited accounts and cash flow projections showing gaping deficits.
III The tribunal misdirected itself in the exercise of statutory discretion by construing the Appellant’s distress as an invitation to renegotiate, thereby modifying the collective bargaining agreement instead of granting the exemption sought.
IV The tribunal furnished no scientific or rational foundation for directing the Appellant to implement a 7% wage increase on 2024 wages, notwithstanding that the Appellant was already struggling to meet existing wage obligations and had accordingly sought exemption.”

The argument is flawed from two perspectives.

Firstly financial incapacity does not translate to full exemption.




It may call for partial exemption. Secondly the Exemption Committee has sole discretion to grant exemption. Once it has rendered its ruling, same is presumed valid unless it is shown as irrational. In other words the onus fell on appellant to prove the irrationality.  His argument about a scientific or rational foundation for the ruling is misplaced. The onus fell on Appellant to show such foundation in support of its case. It was stated in oral argument that the CBA increased minimum wages by 13%. The exemption in casu increased the wages by only 7%.  Thus there is nothing inherently irrational in the ruling.

CONCLUSION
The aforegoing analysis resolved the relevant issues against the Appellant. Accordingly the appeal stands to be dismissed as devoid of merit.


Wherefore it is ordered that,


1. The appeal be and is hereby dismissed; and


2. Each party shall bear its own costs.








 G MUSARIRI
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