IN THE LABOUR COURT OF ZIMBABWE	JUDGMENT NO LC/H/246/25
HARARE, 1 JULY 2025 AND
14 JULY 2025
CASE NO R- LC/H/797/24
OWEN MUGWAGWA
APPLICANT
ZIMBABWE NATIONAL ROAD ADMINISTRATION
RESPONDENT





Before the Honourable G. Musariri Judge:

For Applicant	KY Kutyauripo, Attorney
For Respondent	G. Pendei, Officer


MUSARIRI, J:

Applicant applied to this Court for the review of his dismissal from employment by Respondent. The application was made in terms of Section 89(1)d1 of the Labour Act Chapter 28:01.
The Respondent’s papers raise 3(three) points in limine which shall be dealt with first ad seriatim.
A. That the application for review was filed out of time:
This point was abandoned by respondent at the onset of oral argument.
B. That applicant has chosen the wrong forum to address his grievances:
The point was summarised in respondent’s heads of argument thus,
“2.2 The decision being challenged being that of the disciplinary committee, it was
premature for the applicant to make the present application without an internal appeal.
2.3 Assuming that the Applicant’s argument was that there was no outcome at all, again Applicant remains improperly before this Court. The Applicant ought to have insisted on the Designated Agent of the national employment council or labour officer determine the matter.”
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Respondent relied on its employment code of conduct which states that
“2.8.2 An employee who is aggrieved by the decision of the Disciplinary Committee has a right to appeal to the Disciplinary Appeals Committee in writing by completing Form 5D and submitting it through the Human Resources Department within five (5) working days of receipt of the decision.”

Per contra applicant relied on clause 2.7.4 of the Code which reads,
“2.7.4 The outcome of the hearing and minutes of the proceedings shall be served within three (3) working days.”

In casu the disciplinary hearing was held on 3rd August 2023. The outcome (dismissal) was served on applicant’s attorneys on 28th June 2024 almost one (1) year after the hearing. This blatant violation of clause 2.7.4 constitutes a gross irregularity with consequential effect on the proceedings.

Clause 2.I.T. of the Code reads
“1. All proceedings commenced in terms of this Code shall not continue beyond thirty
(30) days from the date proceedings began without a determination being made. In this instance, either party has the right to refer the matter to a Labour Officer in terms of Section 101(6) of the Labour Act (Chapter 28:01) for determination.”

This clause means that disciplinary proceedings must be concluded within 30 days of commencement. As noted above, proceedings in casu were only concluded almost one year later. Applicant argued that the proceedings amount to a nullity as supported by the dicta in the case of
TMPC v Guhwa SC 19/25 Per Chatukuta JA at Paragraph 27
“Failure to comply with the time-frame set out in S 6(2) of the Code raises a jurisdictional issue. The use of the word “shall” denotes that the provision is peremptory and must be adhered to. Both the investigation of the allegations of misconduct and the disciplinary hearing must be conducted within 14 working days. The section does not
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provide for an extension of the timeframe. Upon lapse of the 14 days period the disciplinary authority ceases to have jurisdiction to determine the matter. It is an established principle of law that anything done contrary to the law is a nullity. Any proceedings held and any determination made outside the period is therefore a nullity.”
Underlined for emphasis.


By parity of reasoning the disciplinary authority in casu lost jurisdiction upon the expiry of 30 days from commencement of disciplinary proceedings. The purported dismissal of applicant from employment amounts to a nullity which cannot be appealed to an Appeals Committee.

C That all grounds for review have been overtaken by events:
The point was based on the fact that respondent has since served the verdict and penalty upon applicant albeit out of time. This point falls away in light of the analysis above of the 2nd point in limine. The service of the verdict and penalty amount to nullities because they are the result of invalid proceedings.









CONCLUSION


The above analysis shows that the decisive point is the 2nd point. The net result of the invalid disciplinary proceedings in casu is that applicant remains suspended from employment per the suspension letter dated 26 July 2023. Either party is at liberty to invoke section 101 (6) of the Act to determine the misconduct charges or otherwise proceed as they are best advised.
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Wherefore it is ordered that




1. Respondent’s 2nd point in limine be and is hereby upheld;






2. The application for review is dismissed; and





3. Each party shall bear its own costs.








G MUSARIRI

J-U-D-G-E
