IN THE LABOUR COURT OF ZIMBABWE             JUDGMENT, NO LC/H/44/2026 
 
HARARE, 03 FEBRUARY, 2026                          	 	                 CASE NO LC/H/1236/25 
& 6 FEBRUARY 2026    
                                                                                                                                                                                    
In the matter between: 	                                                   	      
 
GODREY CHAREHWA 	 	 	 	 	 	 	APPELLANT 
 
 
 
DELTA BEVERAGES (PVT) LTD 	 	 	 	           RESPONDENT 
                              	 	 	   
 
 
Before the Honourable, Tsikwa, Judge: 
 
For Appellant:   	 	E. Matsanura,  
For Respondent: 	 	P. Dube   	 	 	  
  
TSIKWA, J: This was an appeal against the decision of the respondent’s works Council upholding the decision to convict and dismiss the appellant from employment made in terms of Rule 19 (1) of the Labour court Rules, 2017 ARW section 92D of the Labour Court Act [Chapter 28:01], hereinafter, the Act. 
BACKGROUND FACTS 
The appellant was employed as a driver by the respondent with the duty of distributing the respondent’s products.  He is alleged to have delivered to Tsvairai Bar a total of 25 invoices with a value of USD$ 7677.00 without payment to the prejudice of the respondent.  He was charged of theft/fraud/dishonesty,  section 1 under Annexure ii of the Delta Beverages Employment Code of Conduct read with Annexure 1:31 fraud.   
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He went through all internal disciplinary processes and was convicted and dismissed from employment.  His appeal to the Works Council was dismissed giving rise to the present appeal under consideration. 
 
GROUNDS OF APPEAL 
1. The respondent’s works council grossly erred on a question of law by upholding the decisions of the Head of Department Appeals Committee and Immediate Superior Level Disciplinary Committee which dismissed appellant from employment. 
2. The respondent’s Works Council grossly erred on a question of law by upholding the decisions of the Head of Department Appeals Committee and Immediate Supervisor Level Disciplinary Committee for an offence which was not proved on a balance of probabilities as required by the law. 
3. The respondent’s Works Council grossly misdirected itself and erred on a question of law by upholding the decisions of the Head of Department Appeals Committee and Immediate Supervisor Level Disciplinary Committee finding appellant guilty and dismissing from work for failure to follow standard operating procedures which were not in place and in force as at the time of the alleged offence. 
4. Though not admitting the conviction as proper, by upholding the dismissal penalty in the circumstances which clearly deserved a correctional penalty, the Works Council grossly erred. 
RELIEF SOUGHT 
The following orders were sought 
1. The instance appeal is hereby allowed with costs. 
2. The decision of the Works Council dated 28 September 2024 be and is hereby set aside in its entirety and be substituted as follows: 
The decisions of the Head of Department Appeals Committee and Immediate Supervisor Disciplinary Committee be and are hereby set aside with appellant being found not guilty of the charges and he be reinstated to his former position without loss of salary and benefits from the date of suspension to the date of this determination. 
 
3. Appellant be and is hereby retrospectively reinstated to his former position without loss of salary and benefits from the date of his suspension to the date of this order. 
4. If reinstatement is no longer possible, parties agree on damages in lieu thereof within a month of this order failure of which either party can approach this court for quantification.   
 
Before matter could be heard on merits the respondent’s Counsel raised a point in limine that the appeal is not properly before the court.  He went on to give what he considered as the correct interpretation of section 92D of the Act as well as Section 101 (5) of the same Act. 
Three pages of the heads of argument were dedicated to this argument. 
It is most unfortunate that counsel decided to revisit the issues that were settled by the court in a case involving the same LC/H/983/25.  In an act that was close in degree to contempt his whole address/submission was an attack on the order of this court and its ruling as if this court has powers to review its own judgment.  Paragraph 2 of heads of argument reads as follows: 

“This court erred and misdirected itself in failing to find at the stage of Condonation that the 
Appellant cannot note an appeal with the Labour Court for failure to exhaust domestic remedies.” 
 
That submission was irrelevant because the appeal was filed pursuant to an order of this under LC/H/983/25 on 26 November 2025 which reads as follows: 
1. The application for Condonation for late filing of applicant’s appeal in this Court in terms of section 92D of the Labour Act [Chapter 28:01] and extension of time within which to file same be and is hereby granted. 
2. The applicant be and is hereby granted leave to file the notice of appeal with this court within 5 working days of the date of this order.” 
The above order is extant; it has not been set aside by the Supreme Court.  I am at loss why a 
Senior Counsel wanted to waste the court’s time presenting arguments contrary to an extant court order before the same court.  This court could not review its earlier judgment.  The objection or point in limine was not merited and was dismissed. 
 
ON MERITS 
PRESCRIPTION 
Submissions by the appellant 
Appellant’s Counsel submitted that when the misconduct charges were preferred against him on 5 July 2024, they had already prescribed since they were alleged to have been committed in April, May and June 20244.  It was further submitted that litigants, be it employers or employees who intent to prosecute labour disputes or disciplinary hearings must do so within 2 years.   
 
It was argued that the prescription period began to run the moment the respondent became aware of the misconduct.  Further it was submitted that what is important in casu is how the disciplinary structures dealt with this point.  The argument was advanced further that this issue of prescription was raised at the initial hearing as appears on page 32 of the record but was not dealt with.  It was submitted that it amounts to gross misdirection for a court not to resolve an issue placed before it. 
 
It was submitted that the same issue was raised at the level of Head of Department and the conclusion was that the case was open and investigations were being carried out until charges were preferred.  
Counsel for the appellant went on to argue that the above explanation differs from the one by the Works Council which indicated that the misconduct was uncovered in 2024.  It was contended that there is no record or trace of the said investigation as to when it started and ended.  It was said based on the system that was in place in 2022, respondent could reasonably have been expected to have knowledge of the offence by May 2022. 
 
It was further argued that the prescription period cannot be 3 years thereby giving the employer a longer period to prosecute the misconduct charges. 
It was thus submitted that the Works council misdirected itself on a point of law by upholding his dismissal. 
 
SUBMISSIONS BY RESPONDENT 
It was submitted that the disciplinary proceedings were conducted within 3 years as required by law, in terms of the Prescription Act.  Reference was made to the case of Patrick Manjovha v Delta Beverages (Pvt) Ltd SC64/21 as authority for the fact that a litigant must ensure that a disciplinary matter must be prosecuted within 3 years. In that case the issue of prescription was resolved in terms of the Prescription Act. 
Further it was argued that section 94 of the Act does not apply to disciplinary hearings.   Counsel also submitted that the first disciplinary committee was correct to hold that matter was still alive as it was heard within 3 years. 
The question to be answered in the light of the above arguments is- After how long do acts of misconduct prescribe or alternatively does section 94 of the Act apply to acts of misconduct vis a viz disciplinary hearing? 
Section 94 of the Act reads as follows: 
“(1) Subject to subsection (2), no labour officer shall entertain any dispute or unfair labour practice unless- 
 
(a) It is referred to him or 
 
(b) Has otherwise been brought to his attention within two years from the date when the dispute or unfair labour practice first arose.” 
 
 
A reading of the above section shows that it applies to disputes or unfair labour practice being referred to the labour officer or which has come to his attention.  The employers are excluded.  The reason why they were not included is not so difficult to see. An employer would not need to approach a labour officer in order to discipline an employee because disciplining an employee per se cannot be taken as a dispute or unfair labour practice. It is what happens in the disciplinary process that gives rise to a dispute or unfair labour practice. The 2-year period provided for in section 94 is restricted to disputes or unfair labour practices that are referred to the labour officer.  
 
Secondly, in terms of section 8 of the Act, only employers can commit an act of unfair labour practice therefore they cannot report themselves to the labour officer. 
 
I am persuaded by the respondent’s counsel’s submission that the limitation on the employer to charge an employee is 3 years in terms of section 15 (d) of the Prescription Act [Chapter 8:11].  The decision in the case of Patrick Manjovha v Delta Beverages (Pvt) Ltd (Supra) confirms this legal position.  The matter concerned an appeal against the decision of the Labour Court upholding defence of prescription in an appeal that was held prescribed for it was prosecuted outside 3 years provided for in the Prescription Act.  The Court also relied on the definition of debt in Section 2 of the Prescription Act which says debt means anything that may be sued for.  In the arguments presented in the Patrick Manjovha Case (supra) there was never any reference to section 94 of the Act showing its irrelevance and inapplicability. 
The position might sound unfair that the employer has got a longer period to institute disciplinary proceedings than the employee but that is the current law as given by the legislature, 
In casu, the alleged acts of misconduct having been committed in April, May and June 2022, they were still within 3 years when they were prosecuted in August 2024.  It therefore follows that the argument on prescription has got no merits and it is hereby dismissed. 
 
GROUND OF APPEAL 1 
This ground is more or less similar to ground of appeal number 4 because it is attacking the decision of the works Council to uphold appellant’s dismissal I shall deal with the two last. 
 
GROUND OF APPEAL NUMBER 2 
Was the offence proved on a balance of probabilities? 
The appellant’s Contention is that no evidence was led to prove the alleged fraud because one of the employees/ manager at Tsvairai Bottle Store confirmed that they had received the consignment in question.  It was submitted that there was therefore no misrepresentation. 
 
Further it was submitted that the appellant signed on behalf of the client because the manager was always busy and would ask him to sign on his behalf. 
He further submitted that he delivered the product after getting confirmation that the client had credit balance of USD$ 10 000 and that even assuming signing of the customer’s invoice amounts to misrepresentation, it would not amount to misrepresentation because the client received the product. 
 
He further submitted that prejudice could be tracked back to accounts office.  The respondent’s counsel submitted there was sufficient evidence to prove the misrepresentation.  The Court was urged to adopt approach in Van Hoogstraten v Nelomwe SC/20 where Supreme Court cited with approval the case of Zinwa v Mwoyounotsva 2015 (1) ZLR 935 (S) where it was said: 
“It is settled that appellate Court will not interfere with factual findings were grossly unreasonable tribunal applying its mind to the same facts would have arrived at the conclusion, or that the court had taken leave of its senses or put otherwise, the decision is so outrageous in its defiance of logic that no sensible person who applied his mind to the question to be decided could have arrived at it, or that the decision was clearly wrong.”  
 
It was thus submitted that the court cannot disturb findings of fact and of credibility made at initial hearing in the absence of gross misdirection.  
 A perusal of the record of proceedings shows that before the immediate supervisor hearing, appellant was asked why his signature appears on both the customer’s portion and on the driver’s side of the invoice.  His response was to the effect that the man who was managing Tsvairai Bottle Store would cover Westlea and Warren Park branches so he would rush to other branches and advise him to leave the stock with the “boys.” 
He was also asked whether it was not the practice that drivers would be given what is called a green list which contains a list of all pre-funded customers.  He answered in the affirmative though he qualified it by saying he was not issued with any on this occasion but did explain why he was not given. 
 
The record also shows that one Chapeyama confirmed through the phone that they received the product.  However, the findings by the hearing committee before Immediate Supervisor were that as a former employee reliance cannot be placed on his evidence especially where he did not sign for the product and there is no explanation for not signing.  The committee also doubted the veracity of his testimony given that all the invoices signed by Tsvairai were paid for except those signed by the accused.  The record also shows that an appeal before the Head of Department, the testimony of Chapeyama could not be believed because the committee was of the view that he might have Tsvairai Bottle unceremoniously hence there might be motivation to provide biased information. With such evidence, it will be an overstatement to say here was no evidence to prove the offence on a balance of probabilities. 
 
The appellant by signing on both the customer portion and his side of the invoice and the customer indicating that he never received the product and refusing to pay cannot be said to insufficient evidence of fraud.  Chapeyama was just a former employee and chances of collusion cannot be ruled out and that is why the owner of business is refusing to pay.  It cannot be coincidence that only those invoices that he signed on behalf of the customer were not paid.  Why he decided to relying on phoning accounts office at the expense of the green list, is best known to him.  He was expected to abide by the established procedure.  
The Works Council took into account that the appellant received on the job training and issued with a code of conduct. However, despite all this the company incurred loss through his conduct of signing for and on behalf of a customer. The disciplinary committees cannot be blamed for not believing Chapeyama especially if the case is observed from the point of view that the deliveries were done over 3 months and it was only at Tsvairai Bottle that he would find the manager either not there or busy and he sign on customer’s behalf. The coincidence is just unbelievable.  This ground of appeal has got no merit and it is dismissed. 
 
GROUND OF APPEAL NUMBER 3 
Failure to follow standard operating procedure 
The appellant argued that since the charge was based on failure to standard operating procedure which was not there at the time the case was supposed to end there. 
However, adapting such an approach will be taking a short gun approach.  The Company had incurred loss at the instance of the appellant who had signed for the customer.  The customer was denying that he received the product ad refusing to pay.  The Code of Conduct and SOP, serve similar purposes, among others, preservation of company property.  The 25 invoices cannot be explained on the basis of a mistake, oversight or that the manager at Tsvairai was busy but a planned scheme.  If the manager would ask him to leave the stock with the “boys”, why not ask those “boys” to sign. There is no explanation why it was difficult to do that. The argument by the appellant appears to suggest that since a finding was made that at the time the misconduct occurred the SOP was not in place; then he was supposed to be acquitted. That argument lacks merit because the appellant was still expected to act in accordance with the training that he received and the code of conduct so that the company does not incur loss. That is why in Air Zimbabwe (Pvt) Ltd v Chiku Munensa and Mavis Marweyi SC89/04 the then Chief Justice Chidyausiku stated as follows:
 “A person guilty of misconduct should not escape the consequences of his misdeeds simply because of a failure to conduct disciplinary proceedings properly by another employee. He should escape such consequences because he is innocent.” 
 
I do not find any merit on this ground especially where it has not been shown that the Code of Conduct is irrelevant or was not known to the appellant. There was no misdirection by the Works Council and it cannot be said they erred in law.  The ground of appeal is hereby dismissed. 
 
GROUND OF APPEAL 1 AND 4 
The Works Council has been accused of acting irrationally by upholding the decision to dismiss appellant in circumstances where it is apparent the Immediate Supervisor Disciplinary Committee failed to exercise its sentencing discretion.  The Court was referred to the case of Mashonaland Turf Club v George Mutangadura SC 5/12 where it stated that where there is misdirection or unreasonableness on the part of the employer in arriving at the decision to dismiss an employee, an appeal court will be at large to interfere with the employer’s discretion. 
 
Reference was also made to the case of Inncor Africa (Pvt) Ltd v Letron Chimoto SC/12 where it was held that dismissal will only be justified in instances where the alleged misconduct is of such a nature as to go to the root of the employment relationship. 
The respondent on the other hand relied on the case of Nhari v Zimbabwe Allied Banking SC/6/20 where it was stated that once one commits an offence inconsistent with the express or implied terms of the contract, they must be dismissed from employment.  The Court was also referred to the case of Standard Chartered Bank Zimbabwe Limited v Chapuka SC 125/04 where the court held that   
“Conduct which is found to be inconsistent or incompatible with the fulfilment of the express or implied conditions of a contract of employment goes to the root of the relationship between an employer and an employee, giving the former prima facie right to dismiss the later.” 
 
If all the circumstances of the case are considered together with all the authorities cited, it cannot be said that the employer misused discretion to impose a penalty of dismissal.  Being a driver with the sole duty to distribute respondent’s products, it would be a serious breach of trust and contract of employment to deliver the products for no payment, sign on behalf of a customer a delivery note, with the customer refusing to pay on the basis that he did not receive the product.  This obviously went to the root of employment relationship because the loss was occasioned by him. 
This ground is meritless and is dismissed so as the entire appeal. 
 
COSTS 
The respondent for costs on legal practitioner and Client Scale.  I do not think these punitive costs are justified.  Granting such punitive costs would give the impression that the appeal was hopeless.  It was an arguable case.  At the same time the appellant has been out of employment since 2024.  I am doubtful he can afford any amount.  This court being a court of equity, I order that each party bears its own costs. 
 
DISPOSITION 
 
 
 
 
WHEREFORE, IT IS ORDERED THAT: 
 
 
 
 
1. The appeal be and is hereby dismissed.
 
2. Each party will bear its own costs. 
 
 
 
 
Bonongwe and Company, Appellant’s Legal Practitioners 
Dube, Manikai and Hwacha, Respondent’s Legl Practitioners 
 
 
                                         TSIKWA J 
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