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MANYANGADZE J:  This as an application for summary judgment arising out of summons proceedings pending under Case No. HCH 29/24, the same case number under which the application has been filed. 
The summons, issued by the applicant (as plaintiff) on 4 January 2024, claims the following from first respondent (as defendant). For convenience, the applicant and the first respondent shall hereinafter be referred to as the plaintiff and the defendant, respectively:
a) An order that 1st Defendant takes all necessary steps to pass transfer of the property Stand 10586 Highfield of Stand 8633 of Highfield Township, Gazaland, Harare situate in the District of Salisbury measuring 9792 square metres to Plaintiff.
b) An order that if 1st Defendant fails within fourteen (14) days of the court's order to take the necessary steps, the 2nd Defendant be authorized to take such steps on 1st Defendant's behalf.
            c)    Costs of suit on a legal practitioner client scale as envisaged on the paragraph of                        
                        breach of the agreement of sale.
The facts forming the background to this matter are largely common cause. They are well summarised in the plaintiff’s declaration as follows:
“4. On the 13th of October 2022, Plaintiff and 1st Defendant entered into an agreement of sale in terms of which Plaintiff purchased from the 1st Defendant a stand situate at No 10586 Highfield Township of Stand 8633 Highfield Township situate in the District of Salisbury measuring 9792 square metres for a purchase price of US$260 000.00 (Two hundred and sixty thousand United States Dollars) payable against transfer. A copy of the agreement is attached hereto and marked Annexure A.

5. Plaintiff has paid the purchase price in full as required of him in terms of paragraph 2 payment clause in the agreement of sale. The proof of payments can be produced in court as exhibits.
5.1 Plaintiff has paid stamp duty, conveyancing fees to the nominated conveyancers Atherstone and Cook Legal Practitioners. The Plaintiff further paid for the Rates Clearance with City of Harare.

6. 1st Defendant had in terms of the agreement an obligation to transfer the property into Plaintiff's name after full and final payment of the purchase price.

7. Several demands have been made compelling 1" Defendant to transfer the property.

8. Despite demand, 1st Defendant refuses to pass transfer of Stand 10586 Highfield Township of Stand 8633 Highfield Township situate in the District of Salisbury measuring 9792 square metres Into Plaintiff's name.”

The defendant entered appearance to defend on 22 January 2024. It filed its plea on 8 February, 2024.
In its plea, the defendant asserts that it wanted to pass transfer, but the plaintiff was not ready. This averment is not elaborated.  The defendant further avers that the plaintiff has not paid stamp duty and conveyancing fees.
The plaintiff had raised, in its heads of argument, a preliminary point, which is to the effect that the notice of opposition is improperly filed and is not compliant with rule 9 of the High Court Rules, 2021.
However, at the hearing of the matter, the plaintiff abandoned the point in limine, preferring to argue the merits of the matter. 
The requirements for the granting of summary judgment are clearly set out in the law. To begin with Rule 30 (2) of the High Court Rules,2021, provides that the plaintiff must show that;

“….. there is no genuine and sincere defence to the action and that appearance to 
defend has been entered solely for purpose of delay.” 

Case law elaborates that the defence must be bona fide and must be one that presents a plausible case.  Summary judgment is a drastic and exceptional form of relief. The court grants such relief only when the plaintiff presents a clear and unassailable case, and the defendant presents unarguable defences.  See Kingstons Ltd v Lineson (Pvt) Ltd 2006 (1) ZLR 451 (S), Kambuzi Nine Mine (Pvt) Ltd v Palframan & Ors HB 26/16.

In Kambuzi Nine Mine (Pvt) Ltd, supra, MATHONSI J (as he then was), stated, at p 9:

“Summary judgment is an extra ordinary remedy in the sense that it denies a party who has shown an interest to defend a claim, the opportunity to do so.  It is a procedure conceived so that:
“a malafide defendant might summarily be denied except under onerous conditions, the benefit of the fundamental principle of audi alteram partem --- when all the proposed defences to the plaintiff’s claim are unarguable, both in fact and in law ---.” (Chrisma v Stutchberry 1973 (1) RLR 277).

It has been stated conversely that in order to succeed in defeating a summary judgment application the respondent must set out a bona fide defence by alleging facts which if proved at the trial, would entitle him to succeed.  As poignantly stated by ZIYAMBI JA in Kingstons Ltd v L. D Ineson (Pvt) Ltd 2006 (1) ZLR 451 (S) 458 F- G:
“Not every defence raised by a defendant will succeed in defeating a plaintiff’s claim for summary judgment.  Thus, what the defendant must do is to raise a bona fide defence – a ‘plausible case’ – with ‘sufficient clarity and completeness’ to enable the court to determine whether the affidavit discloses a bona fide defence.  He must allege facts which, if established, ‘would entitle him to succeed.’  See Jena v Nechipote 1986 (1) ZLR 29(S); Mbayiwa v Eastern Highlands Motel (Pvt) Ltd S – 139-86; Rex v Rhodian Investments Trust (Pvt) Ltd 1957 R v N 723 (SR)”

Turning to the instant case, the pertinent facts are not in dispute. The plaintiff paid, and the defendant received, the full purchase price. The defendant has not, to date, transferred title. No justification has been shown for failure or refusal to pass title to the purchaser. The agreement of sale subsists. It has not been cancelled. In fact, its validity has not in any way been put in issue.
The defences put up by the defendant are nothing more than bald assertions. It is baffling to say that the defendant wanted to pass title, but the plaintiff was not ready. It is simply inconceivable that the plaintiff, having parted with a huge sum of US$260 000,00, would not be keen to accept title. Title to an immovable property is the next thing any purchaser pursues after payment of the purchase price.
It is further baffling that the defendant would take it upon himself to raise the issue of conveyancing fees, which are not payable to him but the conveyancing attorneys. It is not clear how issues between the defendant and his nominated attorneys affect the agreement of sale concluded by the plaintiff and the defendant. In any cases, the defendant’s refusal to pass transfer is not predicated on any alleged breach of the agreement of sale. The defendant is simply clinging to the property in question, after accepting the purchase price. 

The defendant also relies on what strikes one as a mindboggling counterclaim. It claims damages in the amount of US$100 000,00 per annum, accrued from 2023. It avers that the damages arise from the handing over of its Deed of Transfer to its conveyancing attorneys. This has prevented the defendant from securitising loans it requires for expansion of its business operations.
In fact, the defendant raised this issue as a preliminary point, arguing that it constitutes lis pendens. Thus, the plaintiff cannot institute the current proceedings when the defendant’s claim in reconvention is pending. The defendant even makes the misleading averment that the plaintiff has conceded to the counterclaim.
To begin with, the subject matter of the claim in reconvention is not the same as that of the claim in the summons issued by the plaintiff. Secondly, the handing over of the Deed of Transfer was done by the defendant, to its nominated conveyancers. One wonders on what basis any loss arising from that can be attributed to the plaintiff. Thirdly, it is curious that the claim in reconvention was filed on 14 February 2025, 12 months after the summons was issued, on 4 January 2024. This was after the application for summary judgment was filed, on 14 September 2024. One gets the distinct and disquieting impression that it was intended to frustrate the application for summary judgment. It lacks bona fides. 
The defendant avers that the plaintiff conceded to the counterclaim. The plaintiff refutes this assertion, and explains that what it conceded to was the application for leave to file the counterclaim. It did this in order to have the counterclaim argued on the merits. This is far from conceding to the counterclaim.
The other point the defendant raised, which was not substantiated at all, is that there are material disputes of fact. The defendant does not go on to indicate what these material disputes of fact are. It simply refers to case law defining the term material disputes of fact. It does not specify what material disputes of fact exist in the matter in casu. 
To the contrary, the basic facts in this matter establish a clear and unassailable case for the plaintiff. The facts show a lack of bona fides on the part of the defendant. His defence is such that it cannot be plausibly argued. All this establishes a solid basis for the relief of summary judgment. In this regard, the court fully associates itself with the sentiments expressed by the plaintiff in his heads of argument, paragraph 11:


“there was a sale of immovable property by and between applicant and 1" respondent, the applicant as the purchaser paid the full purchase prize. it demanded transfer of title, interests and rights in the sold property and 1" respondent turned on its freely entered into bargain, started raising some spurious claims left right and centre including attacking its own freely appointed conveyancers threatening them not to transfer such rights to applicant. it is still refusing to perform its side of the bargain. applicant issued out summons to compel transfer by specific performance. 1" respondent mounted some bare denials in a serious contradictio in terminis. it is not clear what exactly is stopping 1" respondent in law from giving applicant transfer of rights, interests and title. it was fully paid. it enriched its economy with such purchase prize. the agreement of sale is extant and has not been cancelled nor compromised in any way. the applicant has on a balance of probabilities proved its case and relief sought must be granted.”

In the circumstances, it is the court’s considered view that the merits of the application and the demerits of the opposition thereto are beyond question. It is the court’s further consideration that the defendant obdurately persisted with its opposition in the face of the plaintiff’s unassailable claim. The plaintiff’s claim for punitive costs is justified in the circumstances.
In the result, it is ordered that:

1. The application for summary judgment be and is hereby granted.

2. The first Respondent and its representative Maxwell Matsvimbo Sibanda shall within seven(7) days of this order avail to the applicant's nominated conveyancers the original Title Deeds, Subdivision Permit, Endowment Certificate with respect to Stand No.10585 of Highfields of Stand Number No.8633 Highfields Township, Salisbury, measuring 9792sqm and all avail other relevant documents, sign all transfer documents to enable the applicant to take registration of title, rights and interest in Stand Number 10586 of Stand No.8633, Highfield Township measuring 9792 sqm situate in the District of Salisbury.

3. The first Respondent and its representative Maxwell Matsvimbo Sibanda shall as and when invited or called to sign all Forms or documents by applicant's Conveyancers, so sign and attend to and pay for Rates Clearance with the City of Harare, attend to all Zimra Interviews with respect to Stand Number 10586 of Stand No.8633 Highfields Township, Salisbury for purposes of acquiring a Capital Gains Tax if any within seven(7) days of being called to do so.

4. Should the first Respondent and its representative Maxwell Matsvimbo Sibanda refuse, fail, ignore and neglect to comply with the provisions of para(s) 1 and 2 within the prescribed or given times herein-above, the second Respondent the Sheriff of the High Court of Zimbabwe or, his lawful Assistant, or his lawful Deputy are hereby authorized to upon being advised by the conveyancers in writing, do all such specified and necessary things including signing all the necessary documents as prescribed in terms of the laws of Zimbabwe to pass transfer and register rights, title and interest in Stand Number 10586 of Stand No.8633, Highfields Township, Salisbury measuring 9 792 sqm from first Respondent into the applicant's name.

5. The applicant herein shall have the lawful right to appoint, choose and, or, nominate its own conveyancers for purposes of transfer of rights, interest and title in Stand Number 10586 of Stand No.8633, Highfields Township, Salisbury measuring 9 792 sqm.

6. The first Respondent shall pay the applicant’s costs on the attorney and client scale.


MANYANGADZE J:…………………………….


Mawadze and Mujaya, applicant’s legal practitioners
Madotsa and Company, first respondent’s legal practitioners
 
