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In the matter between: -
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Richard Rudziva	Appellant

Versus

Zimbabwe School Examinations Council	Respondent


Before the Honourable L. Hove, Judge:

For appellant	:		Mr. M. H. Chitsanga For respondent :	Mr. Z. T. Zvobgo


The respondent in this matter raised preliminary points which were partly successful. It sought to appeal to the Supreme Court but that Court declined jurisdiction at that stage preferring to have the matter referred back to this Court.
When the matter was again set down, the respondent raised two more preliminary points and these were:
a) The first preliminary point
That in grounds of appeal numbers 1 and 2, the appellant was challenging factual issues and this was not permitted by law unless there were specific allegations that the factual findings made were grossly unreasonable.
The Court is of the view that there is no merit in this preliminary point. The Supreme Court has in the case of Zvokusekwa v Bikita Rural District Council stated that;
“the remarks in the RBZ v Granger and another SC 43/01 need to be qualified, to the extent that they may be interpreted as saying that to constitute a point of law, in all cases where findings of fact are attacked there must be an allegation that there was a misdirection on the facts which was so unreasonable that no sensible person properly applying his mind would have arrived at such a decision; one must, I think, be guided by the substance of the grounds of appeal and not the form. Legal practitioners often exhibit different styles in formulating such grounds. What is important at the end of the day is that the grounds disclose the basis upon which the decision of the lower Court is impugned in a clear and concise manner if it is clear that an appellant is criticizing a finding by an inferior Court on the basis that such finding was contrary to the evidence led or was not supported by such evidence, such a ground cannot be said to be improper merely because the words ‘there has been a misdirection on the facts which is so unreasonable that no sensible person would have arrived at such a decision’ have not been added thereto.”

It is on the basis of this authority that I dismiss the preliminary point raised as being without merit.
b) Second Preliminary Point
I find it prudent to consider the second preliminary point together with the merits of the appeal as both discuss the same issue. The second preliminary point raised by the respondent therefore will be discussed together with the merits.
Appellants preliminary point will also be discussed together with the merits. THE MERITS OF THE APPEAL
Brief background
The appellant was employed by the respondent as Senior Manager Risk and Security. He was charged with acts of misconduct it being alleged that he had acted in a manner which was inconsistent with the express or implied conditions of his or her employment contract and lack of skill which the employee expressly or impliedly held himself out to possess.
Appellant pleaded not guilty but was found guilty. He appealed to the Labour Court against the entire decision of the respondent’s disciplinary committee in convicting and dismissing him from the
respondent’s employment.
Grounds of appeal
AD CONVICTION
1. The disciplinary committee erred in making a finding of guilt against appellant, on both counts, when such finding was not supported by evidence showing that appellant’s conduct constituted the offenses charged on a balance of probabilities. The disciplinary committee erred in making a finding which was not supported by evidence.
2. The disciplinary committee further erred in convicting on the basis of conduct ‘inconsistent with express or implied conditions of his employment contract’ when in actual fact it made a finding that the duty to supervise and schedule security personnel did not arise from a contract of employment but from an instruction. The conviction, according to the verdict, was therefore premised on a charge which was not preferred against the appellant.
3. The disciplinary committee further erred in convicting the appellant on both charges without considering the appellant’s defense which clearly exonerated him from the charges preferred against him.
AD SENTENCE
4. The disciplinary Committee further erred in imposing the sentence of dismissal on the basis that the misconduct went to the root of the employment contract when in actual fact it made a finding that the misconduct did not arise from the employment contract. Owing to that misdirection, it then imposed an unduly harsh sentence which is so excessive to the extent of inducing a sense of shock.
These grounds of appeal will be considered here under; Grounds of appeal number 1&2
Was the finding of guilty against appellant on both counts supported by evidence and the convictions based on a breach of the contract of employment.
The counts that the appellant faced were briefly that:-

1. a) the appellant had failed to properly supervise and schedule security personnel at Zimsec’s Norton Printing Press resulting in leakage of examination papers, and
b) appellant failed to urgently attend to highlighted security concerns and further failed to escalate them to management resulting in leakages, and

c) lack of skill in that
a) Failure to asses and ensure that the Norton Printing Press CCTV camera system was repaired and maintained.
b) Failure to supervise and schedule control room security.
c) Failure to put adequate security procedures in place, and
d) Failure to report for duty at Norton Printing Press during the 2020 November question paper printing and packaging periods in spite of having been instructed to do so by his supervisors.
The appellant argued in support of his first ground of appeal that there was no evidence to support a finding of guilt on both counts.
The appellant further argued in support of this second ground of appeal that what was breached was not something which arose from his contract of employment. The respondent ought to have specifically addressed the issue of which term of the contract was breached. No specific or express term of his contract was found to have been breached.
It was argued, further, that which was breached was not even an implied term of the appellant’s contract of employment, it was argued that the record shows that there was someone whose responsibility it was to schedule and supervise security personnel. As a result of these arguments, the appellant urged the Court to find that there was no basis for conviction.
The Court notes that the appellant, as the Senior Manager Risk and Security, did not seek to argue or show the Court that there was proper supervision and scheduling of security personnel nor that the security concerns highlighted by an independent security company were promptly attended to and escalated to management. He merely argues on technical issues. While these may, carry the day in a Criminal Court, in the Labour Court, it is the substance of the alleged acts of misconduct that should be addressed.
The disciplinary and appeals committee’s mandate in considering the facts was not to make findings beyond reasonable doubt but to assess the facts from both parties and decide on a balance of probabilities what could be more probable version even though in so doing or in so finding, they would not exclude every possible doubt.
See in this regard the cases of Ebrahim v Pittman NO 1995 (1) ZLR 184 (H) and Govan v Skidmore 1952 (1) SA 732
Where the Court stated that;
“it is trite that in general, in finding facts and making inferences in a civil case, the Court may go upon a mere preponderance of probability, although in so doing, does not exclude every reasonable doubt…
In civil cases one may by balancing probabilities select a conclusion which seems to be the more natural or plausible conclusion from amongst several conceivable ones even though that conclusion be not the only reasonable one,”

In ground of appeal number two the finding of the appeals Committee is challenged on the basis that it is an instruction by the appellant’s supervisor which was not followed and not a term of his contract of employment.
The respondent argument in relation to this first ground of appeal that the Senior Risk Manager’s risk profile increases during the time of printing. He was specifically instructed to be at the printing press during this time. He was aware that his daily presence during the relevant printing periods was required. There is an email on record as evidence to this, as the Senior Risk Manager he only reported for just two to three days out of the period running from 1 November 2020 to 13 December 2020.
This entire period was the high-risk period. The record shows that he was instructed to be present daily but he was there only for two or three days. He failed to be present at the critical time.
The respondent had contracted guard alert to increase security. The respondent had appointed the appellant to represent it in all dealings with guard alert. He accepted that he was responsible for managing security personnel. It is therefore simply not true that his responsibilities did not include the scheduling of security personnel. Even though he was specifically instructed by his supervisor it was also part of his responsibilities to manage the security and risk portfolio as the Senior Risk Manager. The breach therefore related to not only failure to follow instructions but also a failure to perform his duties in terms of the contract of employment.
He admitted during the hearing that he was the one responsible for security at the Norton Printing Press. He admitted that there was increased risk during the printing period. He admitted that he was responsible for security and especially during periods when risk is increased, he attended for just three days contrary to his responsibilities as the manager in charge of and responsible for security. I agree, with the respondent’s counsel that his conduct is surely conduct inconsistent with the terms of his employment contract.
The appellant had also failed to escalate issues highlighted by guard alert, these issues were noted by guard alert and recorded them. They recorded that the employees had independently changed the protocol made of searching when exiting and there was material blocking the CCTV. These two entries were not brought to the attention of respondent’s management most probably because he did not see the entries since he was away for the entire period except for three days.
The record shows that he agreed that he was the contact person for all security and he had stated in his email that he would be present at Norton during this period. The appellant also admitted under cross examination that he was responsible for security.
There is therefore no merit in these two grounds of appeal his own admissions on record and the evidence on record shows that the disciplinary committee and the appeals committee did not err as alleged.
Ad lack of skill
The appellant held himself out to be an expert in security and was employed as a Senior Risk Manager. In his evidence in chief he stated that he holds an under graduate qualification in Risk related security.
He however made a report that the CCTV camera was in need of repair. But it was shown in the evidence that the cameras were working well but they were just blocked by materials as had been highlighted by guard alert in one of their entries. The appellant only needed to make sure that the cameras were properly positioned and not blocked by materials.
The appellant also failed to put in place adequate security measures and was absent during the critical period. He had advised that he would notify his supervisor if he had to be away during this critical period, but the record shows that he never advised his supervisor of his extended absence.

The appellant’s conduct was clearly inconsistent with his contract of employment and there is no merit what so ever in his first two grounds of appeal. That other persons were present and attending to security duties does exonerate the appellant as their Senior from doing his duties and being present.
Ground of appeal number 3
The appellant does not say in this ground what aspects of his defense were not considered; what aspects of his defense exonerated him. The appellant’s evidence and that of the respondent was
weighed by the appeals Committee which decided on the basis of the evidence which bad been placed before it that the appellant was guilty.
The argument that the appeals tribunal failed to resolve, within the prescribed time periods, and thereafter lost its jurisdiction to proceed with the proceedings is wrong in law. The proceedings are not vitiated by the failure to meet the deadlines prescribed.
The position of law is clear that a delay merely gives the aggrieved party the right to the remedy of a mandamus, to enforce due compliance with any time limits. See in this regard the cases of Nhari v Zimbabwe Allied Banking Group SC 51/13, Nyoni v Secretary for Public Service Labour and Social Welfare and anor 1997 (2) ZLR 516 and Posts and Telecommunications Corporation v Zvenyika Chizema SC 108/04.
There is therefore no merit in ground number 3. Ad sentence
In view of the findings of this Court that the appellant’s acts of misconduct which were contrary to his contract of employment as the Senior Security Mnager responsible for security at the Norton Printing Press, the basis for challenging the sentence imposed falls away.
There were no mis directions in the finding of guilty therefore no misdirection on the sentence imposed.
In any event the Employer’s discretion in matters of sentence has been emphasized by the Courts. Once an employee is found guilty of an act of misconduct that goes to the root of the contract of employment as was the case in casu, there cannot be any talk of a less severe penalty. In Mashonaland Turf Club v Mutangadura 2012 (1) ZLR 183 the Court stated that;
“in the exercise of their powers in terms of section 12B (4) of the Labour Act the Labour Court and arbitrators must be reminded that the section does not confer upon them an unbounded power to alter a penalty of dismissal imposed by an employer just because they disagree with it. In the absence of misdirection or unreasonableness on the part of the employer in arriving at the decision to dismiss an employee, an appeal Court will generally not interfere with the employer’s discretion to dismiss an employee found guilty of misconduct which goes to the root of the contract of employment.”
In casu the appellant neglected his security duties and even failed to attend at his workplace at a period when there was need for him to attend due to the increased risk during the examination printing and packaging periods. In my opinion, this conduct, by a Senior Security and Risk Manager goes to the very root of the contract of employment. Therefore the appeals committee did not misdirect itself neither did it err when it upheld the penalty of dismissal.
In light of the above now well-established principle. The Court finds no merit in this ground of appeal and dismissed it.
In the result, the appeal lacks merit and the following order is made.

Order:
The appeal be and is hereby dismissed with each party bearing its own costs.

