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MUZENDA J:    Most facts of this case are to a large extent common cause. All the three accused concede that on 16 February 2023 at Village 28 Mt Zonwe after having the family discussion you agreed to go and confront the now deceased. The strongest belief the family had was that deceased and her father Thandanani Kambiri were responsible for all the problems the family members were facing. The three accused and the three sisters then proceeded to the homestead of the now deceased. They arrived at her homestead at around 8pm that night. You collected the now deceased and embarked on a journey with her to Mr Thandanani Kambiri’s village. What is not very clear is the time you left the deceased’s homestead. What is clear on paper is that the assault commenced around 0100 hours. The facts which were captured by the prosecution contain some change of quality and nature of evidence as it appears on the State outline. 
The three accused jointly state that what caused them to assault the now deceased was that she had recoiled and said she was no longer interested in going to Mr Thandanani Kambiri’s homestead. The reasons on the facts, that is, the State summary, is that the reason why accused one assaulted the now deceased was that deceased had refused to tell her father what she had told the three accused. The reason for the assault therefore becomes very complicated. The number of occasions that took place on the day in question that is the number of assaults is not very clear. Is it because the deceased had denied being the cause of the accused’s family problems, that might be the most probable cause and if one looks at the attitude of all the three accused persons that fact did not impress the three accused. We conclude that the journey from deceased’s homestead to her father’s place was not voluntary. We have made this conclusion because of the following factors. One it was the timing of the journey, number two the weather conditions on the day in question, number three the health condition of the deceased, number four the advanced age of the deceased, number five the time taken from deceased’s homestead to the point where they met Mr Kambiri towards dawn. We reject that the deceased was only assaulted on two occasions. We say so because exhibit number 5a a bundle of more than 20 switches indicates that it was a prolonged assault. It was a very tumultuous trip for the deceased and even the three accused persons concede that at one occasion she said she was tired and could not move. 
The evidence of the first witness the sister to the accused we admit that she is not the author of the statement to the police but the degree of deviation of her statement shows that either the three accused interfered with State evidence. Alternatively, it is because of the bond of the brotherly love between a sister and the brother. She is between a hard surface and the rock. If she chooses to tell the truth then she is exposing the three accused to conviction. However, her evidence is a highbrid type of evidence. She can also be called an accomplice because she was present when this meeting and journey were planned and executed. We still believe that it could not have happened that the three sisters will stand by whilst the deceased was being assaulted. All the six participated in the assault of the deceased. Maybe the brothers chose to take the burden and absolve their sisters and one good turn deserves another. She undertook to say the cause of death of the now deceased was a result of a fall. The second witness who gave testimony Mr Thandanani Kambiri is an old man of 105 years. He gave his evidence very maturely. He did not add or subtract anything. The point he emphasised was that upon observing the deceased upon arrival at the scene he concluded there and then that there was no longer any life. She was dead. 
So, the conclusion is that deceased died on the spot. What we are going to decide is how did she die. Was it a result of an assault or she fell on a rocky surface. It is important to note that in the defence outline of all the three accused persons the three admit that they negligently caused the death of the now deceased by assaulting her. Now the legal effects of this concession on the defence outline has a number of inferences. Number one it shows that the extra curial statements made by the three accused persons do not reflect the truth. In their extra curial statements, they totally distanced themselves from killing the deceased. Number two the concession of negligence and the admission of assault tallies with what the State is saying. It is that manner of assault which this court must decide. If the assault was protracted or it took a long period the question of negligence does not come out. If the assault admitted by the three accused persons contributed to the death of the now deceased, we are going to look at the amount of force used by the three accused. We do not have problems with that, the question for determination now is whether the three accused must be found guilty of culpable homicide or they must be found guilty of contravening Section 47(1)b of the Criminal Law Code. So the critical point is the question of realization that there was a real risk or possibility that their conduct might cause death. This is the critical question. When the plea of guilty to culpable homicide was accepted by the State we did not think that the State concession was proper. We ordered that the matter proceed to full trial. The reasons are as follows. This was a gang assault on an old defenseless woman. Nobody assisted her or even refrained any of the three accused persons. 
When we examined the postmortem report exhibit number 1 it was observed that pre-examination of deceased she had multiple injuries secondary to assault. There was an examination which was then followed by the pathologist. He looked at the body of the deceased and observed that there was a wound measuring 10cm in diameter, all the bones of the four limbs were bleeding. There was a depressed sculp fracture noted over the occipital region of the head. The doctor made two conclusions as possible causes of death. Number 1 severe head injury, number 2 blunt chest trauma. These are two combined causes of death. Both of them are quite serious and both of them could have been caused by severe force used by the three accused. It is because of the results of the medical affidavit or postmortem report which will assist the court to check whether we can classify this as negligence or there was intention. If deceased died as a result of falling on a rocky area then item number 2 of severe trauma on the chest should not have appeared on the postmortem report. If the falling on the rock area is the true cause, then one would have expected deceased to die on the spot because of the occipital region skull was fractured. She could not have moved the distance all the accused persons were saying they walked with her. 
If the three accused delivered less than one, two or three or five blows on the legs of the deceased then what caused the injuries on the chest and back. Nobody explained it, granted maybe she fell but how about the hemorrhage to the four limbs of the deceased. If this is the assault the three accused admit they effected on the deceased? The accused persons are trying to minimize their participation. There is no reason why police will go and pluck shrubs from trees tie them up and bring them as exhibits. We conclude that exhibit number 5a the bundle of sticks were used all of them by the three accused. The defence counsel seem to portray a picture that when the shrubs were recovered accused persons were not present and also that when they went for weighing, they were not present. The indications were made by the first witness, the sister to the three accused. We do not see any reason why the first witness will lie against the three brothers. Those switches were recovered as a result of the indications of State witnesses and the bundles vary in size. They are now dry but when they were collected, they were still fresh. The assault was protracted, the assault was random on the body, the three accused did not choose which part of the body to assault. We reject that they were aiming the blows on the legs. For deceased to agree to continue with the journey she had been subdued due to pain of the assault. We reject the plea of culpable homicide because of what I have summarized and because of the results of the postmortem report. Accordingly, all the three accused persons are found guilty of Murder in contravention of Section 47(1)(b) of the Criminal Law Code. 

   Sentence
You caused the death of your aunt. We were not told by defence counsel how sophisticated or unsophisticated you are nor were we given the benefit of knowing how far each of you went with education. There is a global change in attitude throughout the world that is of peaceful resolution of disputes. This country created the existence of traditional leaders. The country did not ban belief in witchcraft but they put into mechanism the idea that where a person suspects that there is witchcraft the best course is to approach the local chief and speak to him and lay your complain. If this problem had been with you for years there was no need to try to take the law into your own hands because that course of execution you are not trained to assault a person you do not know when to stop. This is what you did on the day in question. You were overwhelmed with emotions. What you would have done was to cool down, go to a local chief, present your problems then deceased would have been summoned to come to the chief and explain what you were suspecting. 
All of you are very young people, very energetic, very athletic but for the three of you to combine using exhibit number 5 to assault a frail old lady baffles the logic of this court. That is why she died on the spot and this was a public place. You did not offer any help till she died. You did not take her to the hospital till she died. This idea and manner of conduct is very abhorred by the society. As Mrs Matsikidze pointed out in aggravation deceased expected protection from yourselves but on the night in question you kidnapped her forced her to walk at night in a bid to resolve a situation which you knew had no answer. One other disturbing aspect which we noted is that none of you is contrite. You try to pretend as if all the three of you assaulted deceased on the legs yet the body was full of injuries. Nobody explained how she sustained those injuries. That non-disclosure by the three accused persons is highly aggravatory and the sentence I am going to pass will show this court’s abhorrence for people who do not tell the truth in court. To the three accused they believe they did nothing because you killed a witch that is what your mind is saying but you have no right to take anyone’s life whether is a witch or a thief. It is only God who takes away that life and the manner you executed this offence you are lucky you have been found guilty of constructive intent. It is a very thin line between actual and constructive intent and whether it is actual or constructive the sentence anticipated is the same. If the death sentence was not abhorred or repealed you could have been a subject of that particular penalty. So begin to move away from the obnoxious and poisonous belief of witchcraft particularly relating to old people. 
Young people believe that if one gets 80 years to 100 years that person is a witch yet Mr Kambiri says it is due to the blessing of God and the Bible says yes one of the benefits for a person who believes in God is long age but you believe otherwise you believe he is a witch. We need the young generation to protect old people. Old people should feel secure in front of young people not feel threatened. The manner you killed your aunt is an abomination and the only unavoidable destination is prison. It is true Mr Matinhure said the law in terms of Section 101 of the Criminal Law Code provides that belief in witchcraft is highly mitigatory but the aggravatory features in this particular matter outweigh the mitigatory aspects and because of your age we will try to make sure that after the penalty I am going to pass you will be able to be rehabilitated. 
Each accused is sentenced:
 12 years imprisonment. 
The switches exhibit 5a to be released back to the police for destruction. 
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