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TSANGA J: The accused was charged with murder of one Tapiwa Marisa which occurred on 27 August 2017. He pleaded not guilty to murder in terms of s 47(1) (a) and in his defence outline was willing to plead to a lesser charge of culpable homicide. The salient facts regarding the circumstances of the murder were largely not in dispute and the defence conceded from the start that despite minor discrepancies in the statements of the state’s witnesses the evidence nonetheless pointed to the assault of the deceased by the accused. For this reason, and, the fact that the key state witnesses were the deceased’s minor children whom the accused did not wish to re-traumatise, the evidence of the state witnesses was admitted in terms of s 314 of the Criminal Procedure and Evidence Act. [Chapter 9:07]
The facts 
The circumstances leading to the death of the deceased were gleaned from the admitted statements of the witnesses who included the deceased’s two sons Phineas Marisa and Tapiwa Marisa aged 12 and 10 respectively at the time, and, that of the deceased’s friend one Knowledge Matimura. The evidence of the police officer who attended the scene, Elvis Manhenda as well as the evidence of the investigating officer, Shadreck Mavuka was also admitted. Further admitted, was the evidence of Doctor Robert Trecu who did a post-mortem report and a sworn affidavit which showed that the deceased had died as a result of severe head injuries due to blunt trauma. (See Exhibit 1 (a) and (b). The log and sticks used in the assault were also admitted in evidence as Exhibit 2 (a) and (b) as was the accused warned and cautioned statement, (Exhibit 3) and the sketch plan (Exhibit4). 
The accused and his accomplice, one Pardon Matete Chiodza (said to be at large) had gone to the deceased’s shack at around 23:00 hours that night demanding to know the whereabouts of Knowledge Matimura whom they knew to be the deceased’s friend. They had found the deceased asleep with his two sons. When he professed ignorance of Knowledge’s whereabouts they had proceeded to severely assault him with fists and switches and left him unconscious. He had died later that night. 
The background to the nocturnal visit emerged from the admitted evidence of Knowledge Matimura as a state witness. They were all fellow gold-panners. They had earlier on been drinking beer. A fight had broken out between Pardon Chiodza, the accomplice at large and one Vengai Muzvowa. The accused had intervened. Knowledge, too, had intervened and he had been assaulted by Pardon using sticks. He had fallen down and when he rose had escaped. He had been seriously injured. He had later returned to the scene looking for the deceased with the intention of going to report to the police. Instead, he had met a woman who made a report concerning the events that had since unfolded. He had gone there and met the deceased’s two sons.
Accused’s version
The accused admitted to assaulting the deceased but essentially pleaded that he was so drunk that he could not recall much of what had happened as his intoxication had been exacerbated by the fact that he had smoked dagga. He said it had been given to him by Pardon. In his admitted warned and cautioned statement which he made freely and voluntarily he had not mentioned this fact. However, he had revealed that he had indeed punched the deceased at least five times behind his ear. He had also assaulted him many times with his fists on his chest and the deceased had fallen down. He had kicked him many times with booted feet. He also stated that it was the deceased who had first kicked him in a bid to get both of them to leave his shelter. In his statement, he denied using the sticks but said he had used his feet and bare hands only. He also said that Pardon whom he was with had not assaulted the deceased and that he had only entered into the shelter at the time that he was assaulting him. He also stated that the reason for assaulting the deceased was because the deceased owed him seven dollars for having helped him cross a flooded river using his canoe. He stated that he did not have the intention to kill.
In his oral evidence he attributed the visit to the request by Pardon asking to accompany him to see the deceased but said he did not know what he wanted. He professed not remembering much about what happened during that night and as such could not dispute what witnesses may have seen. His intention in assaulting the deceased, he stated, had been to fight back since he had been kicked. He admitted being a fugitive after the assault but attributed this to fear of being apprehended for assault which he said he knew to be a crime. He had only realised the real risks of the assault at the time that they had left the deceased unconscious. He admitted that during the assault the deceased had been crying out and stating that they would injure him. He told the court he regretted what had happened.
His version of events was overall not consistent. In cross examination, he admitted that he had not been forced to smoke but merely that the cigarette had been passed on to him. His explanation for not having previously mentioned that he had smoked dagga was, he now explained, because he had only been reminded of this fact by Pardon who had been arrested earlier this year yet in his evidence in chief he had said he had been afraid to incriminate himself. He also now stated that they had gone to the deceased’s shack because Pardon wanted to retrieve a crow bar from the deceased and yet he had just earlier on said he did not know why Pardon had asked him to accompany him. What is not in doubt from the admitted evidence of Phinias Marisa the deceased’s son who witnessed the assault, was that it was both the accused and his accomplice who got into the shack. It was the accused who demanded to know Knowledge’s whereabouts and it was accused who man handled the deceased in the initial instance and pushed him against the wall. While both the accused and his accomplice assaulted the deceased much of the beating from the witness statement of Phinias Marisa was by the accused. 
The legal position

The essence of accused’s defence was that as a result of intoxication, he lacked intention and foresight to kill. This assertion calls into attention s 222 of the code which provides that if a person accused of a crime requiring proof of intention, knowledge or realisation of a real risk or possibility can show that they were intoxicated to such an extent that they never formed the requisite state of mind, the court may convict such accused person of the strict liability crime of “voluntary intoxication leading to unlawful conduct” instead of the crime originally charged. 

This provision in our Code for a specific liability crime on “voluntary intoxication” makes sense for a number of reasons. Murder is a crime of specific intent, requiring intention, knowledge or realisation of real risk. As such, it would be hard to reconcile how someone in a truly drunken state of mind would have the requisite intention, knowledge or foresight to commit a crime of murder. Notably though, even if convicted of this crime, the punishment is the same as that which the accused would have been liable to if he had been found guilty of the original crime charged and intoxication had been assessed as mitigatory. Again, this reasoning has merit. A voluntarily intoxicated person should not be immune from the consequences of his action. In situations where there are minimum regulations regarding the consumption of alcohol, time and time again our courts are confronted with murder cases arising from the consequences of voluntary intoxication and disorderly conduct. Outside mitigation, were the punishment to be different in such cases, this would send a message that unprovoked violence arising from a drunken stupor is excusable and it would do nothing to at least dissuade drunken violent and aggressive behaviour.

However, let it be said that for the court to find that the accused falls within the ambit of s222 of not having the requisite state of mind, the case of intoxication must have been clearly made out for how else will the court conclude that a person truly lacked the requisite state of mind. As highlighted in the case of S v Shambare HH 65/18 s 222 of the Criminal Law (Codification & Reform) Act, places the burden of proof of voluntary intoxication on an accused who advances such defence. In this instance, we are not told how much the accused had consumed in order to arrive at any informed decision as to whether he was incapable of having the requisite state of mind as a result of intoxication. A court cannot simply be expected to conclude that a person falls within this ambit of intoxication by virtue of their mere say so. Courts are enjoined to explore carefully the actual effect upon the accused of his consumption of liquor or drugs because of the differing effects that alcohol has on its takers. See S v Ncube HB 199/16. 
Section 221(a) and (b) deals with voluntary intoxication where the intoxication was not such that a person lacked the requisite intention, knowledge or realisation. In such circumstances intoxication is not a defence although the court may regard it as mitigatory when assessing the sentence to be imposed. See S v Chishakwe HH 17/18; S v Dube HB 92/16. Where a crime is one requiring proof of negligence then voluntary intoxication is neither a defence nor is it mitigatory. See s 221(2).
Legal and factual analysis

All the accused said in his defence was that he had been drinking. As regards the dagga all the accused said was that the cigarette had been passed on to him and he had puffed. Again, given the failure to even disclose the fact of having taken drugs at the outset, we find it difficult to reach a conclusion that he indeed took the drug let alone that it rendered him incapable of having the requisite state of mind. In other words, the conclusion herein is that the matter does not fall within the ambit of s 222. 
The accused in this instance falls to be governed by s 221(a) & (b). For a number of reasons we come to the conclusion that although the accused had been drinking, he was in his control of his senses. While he did drink on that day, his drinking was not such that he lacked the requisite intention. He clearly recalled as he put his own version himself being asked by his accomplice to accompany him to the deceased’s house. He had a very clear memory that when they arrived they awoke the deceased and asked for his friend. He equally remembered that as he was hitting the deceased indiscriminately the deceased asked for mercy and pointed out the inevitable - that they would fatally injure him. A charge of culpable homicide is clearly not sustainable in light of the brutal attack on the deceased and the clear disregard of his plea for them to desist. The accused surely must have realised in the face of cries to desist, the real risk of murder at the time and yet had continued with his conduct regardless. He distinctly remembered going away and realising that he had left the deceased unconscious - indeed realising that he may have killed him. The accused had also fled after the commission of the offence indicating that he was fully aware of the grave consequences of his actions. He had only been apprehended several days after the commission of the crime. If he had been too drunk at the time he would not have had the wherewith all to be a fugitive the instance he committed the crime. We do not find that the death was a result of negligence as this was not a scuffle that suddenly occurred. It was a result of the accused and his accomplice deliberately going to the deceased’s house. If the deceased asked them to leave it was within his rights and therefore accused’s counsel rightly conceded that the defence of provocation was unsustainable under the circumstances. In any event the admitted evidence of Phinias is clear that it was the accused who started the fight. Whilst we do not find the accused actually intended to murder as the state put forward we do find that he had persisted with the assault regardless of its consequences. 
Verdict: We therefore find the accused guilty of murder in terms of s 47(1) (b) of the Code. 
Mitigation and aggravation

Whilst accused is a first offender and a family man, this factors weigh less in the face of the seriousness of the offence he has been convicted of. It is true that the accused showed remorse – another factor which must be taken into account. The fact that he has spent a year in custody will also be considered. His voluntary intoxication is also taken into account in arriving at a sentence, bearing in mind that mitigation must be balanced against the fact that adults must take full responsibility for the violence that they unleash as a result of lack of inhibition arising from alcohol. In State v Idea Rukwaripo HH 92/12 the court imposed a sentence of 14 years in a murder case involving drunkenness noting with concern that the propensity especially among fairly young people of committing such serious offences whilst under the influence of alcohol. 
What is aggravating in this case is that the assault took place against a person who was sleeping in his own house. Worse still the assault was perpetrated in front of children who will no doubt need counselling and help from the relevant experts. It is worse when this violence is perpetrated in front of children. See State v Robert Tevedzayi HH 206/18.
In this case balancing the circumstances in the commission of the offence that have been outlined; the personal circumstances of the accused; and the public interests at large, the accused is sentenced as follows: 12 years imprisonment.
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