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MANYANGADZE J:

This is an appeal against an arbitral award handed down on 16 November 2015, in terms of which it was ruled that the respondent’s members are entitled to bonus payments in terms of their conditions of service.
The respondent is a registered Trade Union, whose membership is drawn from the country’s Rural District Councils, which include the appellant’s workers. The respondent lodged a complaint of non-payment and under-payment of bonuses for its members, with a labour officer in May 2015. Conciliation was unsuccessful. The matter was referred to compulsory arbitration on 23 September 2015. On 16 November 2015, the arbitrator handed down the award which is the subject of this appeal.
The grounds of appeal are stated as follows:
“1.	The Honourable Arbitrator (the court aquo) erred and misdirected herself on a point or question of law in holding that it had jurisdiction to entertain the matter when it had none.
(a) In the circumstances of this case and
(b) Given the provisions of sections 5(2) of the Labour (Settlement of Disputes) Regulations, 2003.
2.	The court a quo erred and misdirected itself on a point of law in holding that the   respondent’s bonus claims for the period November 2009 to November 2013 had not prescribed:
(a)                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                As the unfair labour practice was continuing when by the time of referral of the dispute the bonus claims for 2014 had been fully paid pursuant to clause 2.8 out of the conditions of service and that claim had by the operation of the law prescribed.
(b) That the cause of action had arisen when the respondent had only discovered their entitlement to the bonus on referring same dispute to conciliation and not prior, notwithstanding that over the years they knew of their conditions of service.
3.	In the alternative, the court a quo erred  and misdirected itself on a point of law in holding that a set – off on whatever had been held to be due to the respondent was not applicable at  law, when it did in terms of the law.”
The first ground of appeal challenges the jurisdiction of the arbitrator. The appellant avers that in terms of section 5(2) of the Labour (Settlement of disputes) Regulations, Statutory Instrument 217 of 2003, the matter was supposed to be referred to arbitration within 14 days after the expiry of 30 days from the date of its referral to conciliation. The matter was referred to arbitration towards the end of September 2015, well after the 14 day period. It was therefore not properly before the arbitrator, argued the appellant.
A look at the arbitral award shows that the objection raised by the appellant to the arbitrator’s jurisdiction is not the same as the one it is advancing before this court. The relevant paragraph of the arbitral award reads:
“The Respondent submitted that the arbitrator had no jurisdiction to deal with this matter contrary to the unequivocal provisions of the Labour Act as amended as it can only adjudicate on or arbitrate upon disputes of interest and not those of right as the one in casu.” 
The arbitrator dismissed the appellant’s (then respondent) point in limine on the basis that the provisions of the Labour Amendment Act No. 5 of 2015 (Amendment Act) were not applicable to the dispute, as it was conciliated upon prior to the promulgation of the Amendment Act. According to the summary of arguments in the arbitral award, the basis for challenging jurisdiction was that this was a dispute of right, which should have been dealt with in terms of the Amendment Act.
The arbitrator ruled that the dispute arose, and went for conciliation, prior to August 2015 when the Amendment Act came onto force.
There is clearly a disconnection between the argument dealt with in the arbitral award and the appellant’s first ground of appeal. The two are talking of different issues altogether. The ground of appeal reads like it is not from the award. As indicated, the arbitral award is making reference to submissions made by the appellant, attacking jurisdiction on the basis of the Amendment Act. The appellant, instead of attacking that reasoning by the arbitrator, and demonstrate how she was wrong in dismissing his point in limine, abandoned the issue altogether. It signifies acceptance of the arbitrator’s reasoning and finding on that issue. Instead, the appellant raised an issue the arbitrator did not adjudicate on. There is no way this court can assess the correctness or otherwise of the arbitrator’s reasoning on an issue he did not consider. The basis on which jurisdiction was attacked was properly ruled upon. 
Be that as it may, the respondent , during oral submissions, made reference to section 93(4) of the Labour Act(Chapter 28:01) (the Act), which allows parties to extend conciliation. Section 93(4) provides:
“The parties to a dispute or unfair labour practice may agree to extend the period for conciliation of the dispute or unfair labour practice referred to in subsection (3).” 
In this regard, Mr Chaka, the Trade Union official who represented the respondent, submitted:
“ After the matter was referred to conciliation, the two parties appeared before the designated agent, and agreed to continue engaging each other….It was agreed in terms of s94(4) of the Labour Act to extend the period of conciliation”
The appellant, significantly, did not controvert the fact that there were negotiations which prolonged the conciliation process. Thus, referral to arbitration was delayed by these negotiations. Section 93(4), as shown, permits extension of conciliation, where the parties agree.
In the circumstances, I find no merit in the first ground of appeal.
The second ground of appeal relates to the issue of prescription of disputes. The appellant invoked the provisions of section 94 of the Act. Section 94 provides as follows:
“(1) (1) Subject to subsection (2), no labour officer shall entertain any dispute or unfair labour practice unless-
(a) It is referred to him; or
(b) has otherwise come to his attention;
Within two years from the date when the dispute or unfair labour practice arose.

(2)  Subsection (1) shall not apply to an unfair labour practice which is continuing at the time it is referred to or comes to the attention of a labour officer.
(3) For the purpose of subsection (1), a dispute or unfair labour practice shall be deemed to have first arisen on the date when-
(a) the acts or omissions forming  the subject of the dispute or unfair labour practice first occurred; or 
(b) the party wishing to refer the dispute or unfair labour practice to the labour officer first became aware of the acts or omissions referred to in paragraph (a), if such party cannot reasonably be expected to have known of such acts or omissions at the date when they first occurred.”
It is not in dispute that employees of the appellant are entitled to a bonus payment at the end of each calendar year. This is in terms of the Mazowe Rural District Council Schedule of Allowances, which makes the said payments an integral part of their conditions of service.
The appellant’s contention however, is that the bonus claims for 2009, 2010, 2011 and 2012 have prescribed. No referral was made to a labour officer within the stipulated 2 years of each claim arising. The only claims that fall within the 2 year period, going back to 11 May 2015, the date of referral to a labour officer, are those for 2013 and 2014.
As for the years 2009 – 2012, the respondent’s members never asserted their right to the bonus, and consequently forfeited the same due to prescription.
On the other hand, the respondent argued that its members were entitled to the bonuses, as this was a continuing dispute. Section 94(2) exempts a continuing unfair labour practice from the prescription rule in section 94(1). The respondents averred that they made incessant demands for their bonuses, hence their contention that the unfair labour practice was continuing.
A look at the submissions made before the arbitrator shows that the “incessant demands” referred to were in fact first made in November 2014. Paragraph 10 of the claimant’s statement of claim reads:
“Claimant made incessant demands on behalf of its members firstly through a letter dated 4 November 2014 which is attached hereto as Annexure E.” (underlining added)
Reference was made to the letter of 4 November 2014, wherein the issue of bonuses was raised. It was a response to a memorandum dated 10 October 2014, in which the appellant advised the respondent that it was unable to pay 2014 bonuses due to budgetary constraints. So the letter of 4 November 2014 was a response to the unwelcome notification of the non – payment of 2014 bonuses.
The record shows no communication whatsoever about the non- payment of bonuses in the years prior to 2014. There is no evidence of any complaint made or raised in respect thereof. In the light of this, in my view, there is merit in the appellant’s contention that the bonus claims for 2009, 2010, 2011 and 2012 are prescribed. They fall outside the 2 year period prescribed in section 94(1) of the Act. There is nothing to show that they were a live issue prior to November 2014, when the first complaint was raised. Referral to a labour officer having been made in May 2015, clearly, the claims that fall within this period are only those for the years ending 2013 and 2014.
On the question of liability for payment of bonuses falling within the 2 year period i.e. 2013 and 2014, the appellant averred that these were paid in full. The respondent, on the other hand, averred that there was no proof such payment. 
The arbitrator found no evidence of full payment of bonuses. She found that there was clear violation of the conditions of service relating to bonus payments. This was a factual finding by the arbitrator, for which this court has no reason to interfere. See Hama v National Railways of Zimbabwe 1996 (1) ZLR 664 (S) and Nyahondo v Hokonya and Others 1997 (2) ZLR 475.
It appears the appellant only made a bald averment that it fully extinguished its liability in respect of the 2013 bonuses.  In respect of the 2013 bonuses, appellant averred that it paid at the rate of 8,33%, instead of 10 %, as stipulated in the conditions of service.
Where the arbitrator misdirected herself however, was in holding that prescription did not apply, for claims prior to 2013. It contradicts her finding that 
“…..the cause of action arose when the Claimant discovered the underpayment and the non-payment of the bonus in 2014.” (underlining added)
In the circumstances, the appellant’s indebtedness to the respondent’s members has to be confined to the 2013 and 2014 bonuses, which fall within the 2 year period preceding the date of referral to a labour officer, being 11 May 2015.
The other dimension to the appellant’s case, which is expressed in the 3rd ground of appeal, is that its liability for the bonus payments was set off by its workers’ indebtedness. This indebtedness allegedly arose from the sale of residential stands by the appellant to the employees, in respect of which there are some outstanding amounts. 
In countering this assertion, the respondent made reference to an arbitral award dated 20 October 2015, in which it was ruled that deductions in respect of the sale of stands were unlawful, as such stands were not sold to the claimants, but were given as employee incentives. The appellant did not appeal against that arbitral award. It is not clear why the appellant has persisted with a claim which was dismissed in an arbitral award which he has not challenged. I therefore find no merit in this ground of appeal.
Taking all factors into account, the appeal succeeds in part. It succeeds to the extent that, for the reasons stated, the bonus claims for the period 2009 to 2012 have been disallowed. It fails to the extent that the bonus claims for the period 2013 and 2014 have been upheld. 
It is noted that the arbitrator did not go into the actual computation of the bonus amounts payable. She left that task to the parties involved. There is therefore need for ascertainment of the quantum to be awarded. What has been determined is the entitlement to the bonuses, for the period indicated. It seems to me the most appropriate course of action is to remit the matter to the arbitrator, for quantification of what is due and payable.
In the result, it is ordered that;
1. The appeal be and is hereby partially allowed
2. The matter be and is hereby remitted to the arbitrator, for quantification of the bonus payments for the years ending 2013 and 2014.
3. Each party bears its own costs

Muchineripi and Associates, Appellant’s legal practitioners  
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