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Before the Honourable L. Hove, Judge:

For applicant :	Mr. D. Peneti For respondent :	 Mr. C. Hwarara


This is an application for leave to appeal this court’s decision to the supreme court.
The intended appeal seeks to challenge a finding of this court to the effect that the meeting held by the applicant was not valid for failure to comply with statutory provisions of the Rural District Councils Act [chapter 29:13]. The applicant seeks to argue, among other issues that it was the respondent who had called the meeting a special council meeting in terms of Section 46 (4) of the Rural District Councils Act when the meeting was in fact not a special council meeting as he alleged.
The application is opposed. In opposing the application, the respondent argued that;
“the ruling upholds all six (6) grounds of review raised by the respondent in challenging the procedural propriety of the meeting held by the applicant”
Against this backdrop, the applicant seeks to challenge, in the supreme court only two grounds which it argues will motivate the supreme court to come to a different finding. The applicant, in its founding affidavit seeks to challenge only two grounds. What this means is that the other four grounds on which the court found for the respondent remain unchallenged and accordingly extant.
The applicant failed in its founding papers to challenge the other four grounds upon which the court based its decision. The position of law which is trite is that a matter stands or falls on the basis of its affidavit. The cause of action is founded on the founding affidavit not in the heads of arguments. See the two cases of Muchini v Adams SC 47/13 and Cargill Zimbabwe v Culvenhum trading (pvt) Ltd HH 42/06.
I agree with the respondent’s argument that given the above position of law the other four grounds which have not been challenged in the founding affidavit but which the court found

for the respondent remained unchallenged and accordingly extant. Each of these other four grounds which independently rendered the meeting a nullity remained unchallenged. This therefore means that the application is academic. This is so because even if the intended appeal was to succeed on the basis of the two grounds it intends to challenge, the decision of the court would still stand on the remaining four grounds.
The four standards grounds independently held that the meeting was a nullity.
The court should in my opinion decline to be drawn into determining academic and superfluous points whose overall effect would not achieve anything for either of the parties. The applicant’s desire to take this dispute to the supreme court on those two grounds alone can not help him achieve the setting aside of this court’s decision in view of the other four unchallenged grounds. The application is thus only raising academic issues and must, on that basis, fail.
Order:
The application for leave to appeal be and is hereby dismissed.
